Vol. 112, No. 3
Summer 2020




American Association of Law Libraries

Editorial Staff

Editor: Tom Gaylord
Publications Manager: Heather Haemker
Production: ALA Production Services

2020-2021 Association Officers

Emily Florig PresidentDiane RodriguezVice President/President-Eledary Jenkins Secretary;
Cornell H. Winston TreasurerMichelle Cosbylmmediate Past Presidei8usan David deMaine
Stacy Etheridge, Emily M. Janoski-Haehléme Hsiao Liebert, Karen Selddsson R. Sowards,

Board Membersyani Ungapen Executive Director


mailto:aallhq@aall.org
mailto:bill@innovativemediasolutions.com
mailto:tom.gaylord@law.northwestern.edu




LAW LIBRARY JOURNAL

Table of Contents

General Articles

Affordable Content in Legal Education Connie Lenz 301
[2020-10]
Critical Legal Research: Who Needs It? Nicholas Mignanelli 327
[2020-11]

Review Article

Keeping Up with New Legal Title3q20-12 Susan Azyndar 345
Susan David deMaine






LAW LIBRARY JOURNAL Vol. 112:3 [2020-10]

Affordable Content in Legal Education

Connie LenZ

Law schools can assist their students by adopting more affordable content in courses while
continuing to meet pedagogical goals. This article explores options for affordable content in

legal education and addresses ways in which law librarians can promote and support the

implementation of affordable content models.
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Introduction

711 A law student is expected to spend well over $1000 per year on required
course materialsGiven the cost of legal education overills not surprising that
many students seek to save money on these casebooks and other assigned texts. In
recent years, the University of Minnesota Law Library (“UMN Law Library”) has
received a growing number of requests from students looking for alternative means
of accessing required course materials. In fall 2018, representatives of the law
school’s student governing body requested that the law library place one copy of all
casebooks on course reserve as a way to assist those students who were struggling
financially® In fall 2019, a faculty member asked that the UMN Law Library pur
chase a copy of a casebook for the reserve collection to accommodate a student who
had purchased an older edition of the assigned text and needed to consult the newer
edition for updates. A second faculty member asked the UMN Law Library-to pro
vide two print copies, through purchase or interlibrary loan, of the assigned case
book for two students to use during their open-book examination. The students had
purchased the casebook in the less expensive digital-only format, and they would
not have access to that text during the test due to exam software restricting access to
online sources or materials saved to a laptop. In the past few years, the UMN Law
Library’s interlibrary loan department has experienced an increase in University of
Minnesota Law School students asking to borrow casebooks and course materials
through interlibrary loan, as well as an increase in requests from other law schools
asking the UMN Law Library to lend such materials.

12 At the same time that the UMN Law Library has noticed a growing student
desire for—and perhaps expectation of—access to assigned course content through
the library, the University of Minnesota Libraries systéas developed a robust
program to promote affordable content to both university faéuwdtyd student§.
Additionally, in spring 2019, the University of Minnesota Senate Library Cemmit

1. See, e gCost of Attendancel L. S . , https://hls.harvard.edu/dept/sfs/financial-aid
-policy-overview/student-financial-aid-budget/ [https://perma.cc/XXB4-TXDS] (advising students
to budget $1400 for books and supplies for the 2020-2021 academiduitan)& Financial Aid
u. M.L S. , https://lwww.law.umn.edu/admissions/jd-admissions/tuition-financial-aid





https://docs.google.com/document/d/1vDS-vKLr9WvXUD
https://perma.cc/T4GZ-LV8C]
https://publications.arl.org
https://perma.cc/V8G3-QXL8]
https://perma.cc/V8G3-QXL8]
https://sparcopen.org/our-work
https://perma.cc/52YP-H2PD]
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often led by or with strong participation of their academic libraries—are develop
ing and implementing programs to lower students’ costs related to required course
content!! In addition to producing savings for students, the availability of more
affordable content makes the educational experience more accessible to students
who might otherwise forgo purchasing expensive @xts.

16 Many campuses are developing policies, including faculty incentives—such as
grants, stipends, or course releases—to encourage adoption, adaptation, and creation
of affordable course contelitCongress also has recognized the need to address the
issue. The proposed Affordable College Textbook Act would create a competitive
grant program for colleges and universities “to support projects that expand the use
of open textbooks in order to achieve savings for students while maintaining or
improving instruction and student learning outcom¥sThe act, which had been


https://www.insidehighered
https://perma.cc/4WVH-APQ9]
https://connect.sparcopen.org/filter/programs/
https://connect.sparcopen.org/filter/programs/
https://perma.cc/2EVR-SXG5]
https://www2.ed.gov/programs/otp
https://perma.cc/932D-JMXH]
https://sparcopen.org/our-work/open-textbook-pilot/
https://perma.cc/MVR7-6HCV]
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under an open licence that permits access, use, repurposing, reuse and redistribu
tion by others with no or limited restriction¥”

Lower-Cost Textbook Options

19 Options for more affordable textbooks include low-cost print versions of
OER textg? publisher-discounted electronic versions of commercial f#éxad
“inclusive access” models, whereby an institution licenses an electronic text for use
in a course and students pay for the lower-cost text through tuition or course fees.
Other options include textbook rentals and campus bookstore initiatives to provide
used books for purchase.

Library-Owned or -Licensed Electronic Materials
110


https://unesdoc.unesco.org/ark:/48223/pf0000213605
https://openstax.org
https://perma.cc/A7QH-4ZHH]
https://www.mhec.org/resources
https://perma.cc/6N2W-97PG]
https://perma.cc/6N2W-97PG]
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Course Reserve

112 Print course reserves provide access to physical copies of assigned course
materials, which students may borrow for a brief tffiléaterials placed on elec
tronic course reserve might include library-licensed journal articles, chapters, and
electronic books. These resources may be accessed by multiple students simultane
ously from on campus or remotéfy.

Interlibrary Loan

113 Interlibrary loan (ILL) allows a library to borrow materials, upon request
of a student or other library user, from another library for a limited loan pétiod.

114 Academic librarians are promoting and supporting these various affordable
content models within their institution®. By raising awareness, they assist faculty
members in considering their range of options, in addition to traditional textbooks,
when selecting course materials. This helps to ensure that faculty members can meet
their educational goals while maximizing student savings to the extent possible

Academic Reading Online

115
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http://lssse.indiana.edu/blog/how-much-time-do-law-students-spend-preparing
https://perma.cc/42TE-8BUX]







Vol.

AFFORDABLE CONTENT IN LEGAL EDUCATION 311

make connections within those areas of knowlé8ge.

“Text Structure”: Expert legal readers have an understanding of the structure
of legal documents and approach the reading of these materials using this
knowledge. For example, “the expert reader will rst locate the facts of the

case, then the decision, and nally read to understand the rationale behind

the reasoning?™

128 In addition to mechanical skills, critical legal readers must employ strategic

skills.

“Readers act strategically when they set a purpose for reading, search for

important information, make inferences, summarize, and monitor the developing
meaning The strategies employed by expert readers fall into three categories:
default strategies, problem formation strategies, and rhetorical strategies.

Default strategies are the rst strategies readers use. ey are generally
linear in nature and include summarizing what is being read—mentally,
by annotating the text, and by notetaking—and marking and highlighting
important material® e use of default strategies is merely a rst step,
and overreliance on such strategies without further engaging in problem
formation strategies and rhetorical strategies will not result in successful
critical legal readind

Problem formation strategies involve interacting with the text to explore
the author’s intentions and determine meaning in the texReaders

ask themselves questions, make predictions, and hypothesize about the
developing meaning” as they work through the t&fdeegan found that
problem formation strategies proved to be the most e ective of the strategic
skills for the students in her stu@y.

Rhetorical strategies move the reader outside of the text and involve
evaluating the concepts presented within a broader cof§téixt.reading

law we might try to t the case in a historical setting, question the decision
or the rationale, and comment on the clarity of the judge’s writtgteel

et al. identify the use of rhetorical strategies as the “hallmark of critical legal
reading &

129 Critical skills involve a questioning of the text, considering it within the
broader societal context and within the reader's own experi&h€esical skills
also include self-critical reading, or metacognition—whereby the reader monitors
his or her use of strategies and level of comprehefion.

69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.

Id.

Id. at 196 (quoting Dewitaupranote 57, at 658).
Dewitz,supranote 57, at 659.

Steel et alsupranote 52, at 197-98.

Id. at 197.

Id. at 208—-0%ee als€hristensen (20073upranote 56, at 644.
Steel et alsupranote 52, at 198.

Id. (quoting Dewitzsupranote 57, at 659).
Deegansupranote 56, at 165.

Steel et alsupranote 52, at 198.

Id. (quoting Dewitzsupranote 57, at 660).

Id. at 209.

Id. at 205.

Steel et alsupranote 52, at 205-06.
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130 Law students’ learning outcomes depend on their critical legal reading
skills®1n evaluating options for course content (both traditional and affordable),
any impact on the use of such skills should be consiéevith respect to digital
reading, researchers have found screen inferiority in terms of comprehension, par
ticularly when reading long and/or complex text. The use of default strategies, such
as annotating and highlighting, has been found to be much less prevalent in online
reading; these strategies cannot be utilized in reserve or interlibrary loan print texts
unless they are copiédProblem formation strategies, rhetorical strategies, and
critical skills require movement back and forth through text as the reader interro
gates, evaluates, and monitors understanding. The scrolling required to engage in
such activities online may be more burdensome than when reading in print. Law
faculty should be aware of the potential challenges posed by reading complex legal
texts online and cognizant of the difficulties faced by students relying on shared
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secondary sourc€SMany of these materials are open or public domain resources,
while others are proprietary materials requiring copyright clearance for inclusion
in the text®®

133 Commercial legal publishers are experimenting with casebook publishing
models, all of which remain quite expensive for students. These models include
print and digital packages with supplementary materials and quizzes, print with
digital access, traditional print, and digital-only versions. West Academic Rublish
ing, for example, offers the 11th edition of Rotunigslern Constitutional Law,
Cases and Notes three “formats.” The CaseBook Plus option, available for
$275.00, includes a print book, lifetime digital access to a downloadable digital ver
sion of the book, and a 12-month online subscription to the “Learning Library,
comprising quizzes, outline assistance, and access to relevant studyThils.
eBook and Learning Library, available for $202.50, includes lifetime digital access
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exam software that prevents access to materials other than the exam, students will
not have access to the electronic text while taking th&test.

134 Commercial legal publishers also have introduced inclusive access options.
Under this model, a law school licenses a publisher’s electronic casebooks for use
in courses, and students are automatically billed for access to the lower-cost texts
through tuition or course fees. The law school negotiates the terms of the license,
including costs, with the publish&rbut the Department of Education requires
institutions using an inclusive access program to provide students access at below-
market rates and to allow students to opt out of the program if the student wishes
to obtain the text through some other me&nhsVest Academic offers the West
Academic Casebook Collection, which provides students with access to dewnload
able electronic versions of required West Academic and Foundation Press texts
adopted for their courses along with the option to purchase low-cost spiral-bound
print versions of the book8.West Academic’s 1L Casebook Collection includes
access for all first-year students, and the Full School Casebook Collection includes
access for all enrolled studefftSubscribers also gain law school-wide access to a
student self-assessment tool, West Academic Asses¥flestisNexis offers the
Carolina Academic Press Casebook Package on its LexisNexis Digital Library plat
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https://perma.cc/3GBD-7PC9]
https://uspirg.org/sites/pirg/files/reports/Automatic-Textbook-Billing
https://perma.cc/Y974-9Q2C]
https://www.insidehighered.com/news/2020/03/10/survey-suggests-challenges-open-textbooks
https://perma.cc/4KEM-CUSL]
http://www.onlinelearningsurvey
https://perma.cc/R8JD-9BP5]
https://www.wklegaledu.com/programs
https://perma.cc/45BF-QSA3]
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“‘combine content from multiple sources, including sections from any of Wolters
Kluwer’s casebooks, textbooks, supplements, or study aids,” as well as their “own
supplemental materials, key cases, or additional coverage on certain'téphis.’

allows the faculty member to organize content in the order he or she chooses,





https://www.insidehighered.com/news/2020/01/03/free-law-textbooks-raise-questions-about-oer
https://perma.cc/NW9ws57wFKVidehigh/cqzr+�+�+�+�+�+�+�+�+�+�+�+u~�/Type/Ann}j�F�u�
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H20, originally developed by the Berkman Center for Internet and Society
and currently developed and maintained by the Library Innovation Lab
at the Harvard Law School Library, provides a platform for the creation,
sharing, and remixing of digital casebooks and course materials under
a Creative Commons licen&&. ere is no charge for faculty members

to use the service, and there is no compensation provided. Students may
access the online casebooks at no cost. H20O is integrated with the Harvard
Law School Library Innovation Lab's CaseLaw Access Project, which gives
authors access to o cial, reported cases from all U.S. jurisdictions through
June 20183 Authors can seamlessly add those cases to their casebooks,
along with original text and links to external online soutée$i20
provides substantial guidance in the form of tutorials and videos for faculty
using the platform, and o ers training and assistance to law librarians who
are seeking to support professors in the use of the platfé@as (r)6 (s ¢)86rbo-3 (|


https://opencasebook.org/pages/about/
https://perma.cc/D3KZ-E4AJ]
https://case.law/
https://perma.cc/95HP-VLPM]
https://about.opencasebook.org/
https://perma.cc/C2WG-U6Q7]
https://case.law
https://perma.cc/G34M-8E3Q]
https://about.opencasebook.org/printing-casebooks/
https://perma.cc/2XRJ-XTTM]
https://perma.cc/2XRJ-XTTM]
https://lawcarta.com/
https://perma.cc/2MUK-BV7N]
https://lawcarta.com/features/#authors
https://perma.cc/39Q9-UL37]
https://perma.cc/39Q9-UL37]
https://semaphorepress.com/professors.html
https://perma.cc/7NLM-5V8P]
https://perma.cc/7NLM-5V8P]
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end of the contract terf? All downloaded copies may be printed, and
selected titles are available as paperback print-on-demand ¥éoks.

Law faculty members also have used other options to host open electronic
casebooks, including SSRN, personal websité43
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Course Packs

f41Instructors may select material to be included in low-cost print or electronic
course packs, which may include both freely available materials and proprietary
materialst® Many colleges and universities provide services to assist faculty mem
bers in the creation of course packs, including copyright clearances and gfthting.
The cost for students to purchase a print course pack includes the cost of printing
and royalty fees for both library-licensed and other proprietary matétidisec
tronic course packs are generally a less expensive altetttdfilieks are provided
to library-licensed content, there is no cost to students, who are “authorized users”
under the term of the library’s contract with the publisher; additionally, there are no
printing costs to pass on to students. The selection and curation of material for
inclusion in course packs may involve significant instructor time, but this option
allows the professor to tailor content closely to pedagogical®ims

Course Reserve

142 Print course reserves provide access to copies of assigned course materials,
which students may borrow for a brief period, most often a number of Hdurs.
Primarily due to financial considerations, many university and college libraries
traditionally have not purchased textbooks for course reserve—though there is
evidence this philosophy is changing in response to increased demand from stu
dents!®® Entering law students, therefore, may have a growing expectation that
they will find their course materials on reserve at the law library a®Wedlse
book purchasing policies, however, vary by law séf®alfall 2019 review of law
library websites at the top 100 law schools (as rankdd.$hyNews & World
Repor}*®tindicates that 29 libraries purchase all required casebooks, 25 purchase

(describing ways in which the Boston College Law Library and the FIU Law Library have provided
licensed content for use in courses offered at their law schools); Eighmy-Brown, McCready & Riha,
supranote 24, at 104 (describing the University of Minnesota Libraries’ procedure for identifying,
purchasing, and promoting required texts available in electronic format).

152. Eighmy-Brown, McCready & Rihayupranote 24, at 107.

153. Id. (describing the University of Minnesota Libraries’ Copyright Permission Seiige);
ital Course Packs


https://www.lib.umn.edu/services/dcp
https://perma.cc/2F3U-VTEX]
https://perma.cc/2F3U-VTEX]
https://law.duke.edu/sites/default/files/lib/collectiondevel
https://perma.cc/A2HH-ZE2H]
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individual casebooks that faculty request for course reserves, 4 acquire seme case
books (e.g., for first-year classes, for classes with high enrollment), and 15 do not
purchase casebookg.

143 A print copy of a text on reserve will provide some access to course mate
rial, but there are significant limitatiod®® The reserve copy, which may be-bor
rowed by any student, may not always be available when a student wishes to use it.
The text cannot be highlighted or annotated, or accessed whenever and wherever
the student desires. Because critical legal reading requires much time and deep
interaction with the text, lack of control over when and how the casebook can be
utilized places students relying on a reserve copy at a substantial disad¥antage.
Students may choose to photocopy or scan and print materials, but this involves a
cost to students or the institutidf®


https://crln.acrl.org/index.php/crlnews
https://perma.cc/SR8Z-NXKK]
https://www.law.georgetown.edu/library/wp-content/uploads
https://perma.cc/8FDC-RLHL]
https://wcl
https://perma.cc/4HZ9-YMRC]
https://law.richmond.edu/faculty/initiatives/printsurvey.html
https://perma.cc/J2GV-QMGQ]
https://perma.cc/J2GV-QMGQ]
https://www.copyright
https://perma.cc/J5U6-9SLD]
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https://www.btaa.org/library
https://perma.cc/PMJ2-DCRW]
https://lawguides
https://perma.cc/WA4U-9Q86]
https://libguides.law.umn.edu/c.php?g=296857&p
https://perma.cc/9MED-PSA7]
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http://onlinelearningsurvey
https://perma.cc/9BSL-55EA]
https://libguides.law.umn.edu/course-ebooks-fall2020
https://libguides.law.umn.edu/course-ebooks-fall2020
https://perma.cc/RU5W-F9AG]
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as well as the effects of affordable content options on learning outcomes in legal
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research process, was first coined by Nicholas F. Stump i 2&tithe pioneering
feminist legal scholar Mary Joe Frug may have been the first to apply critical theory
to an arrangement of legal informatién.

72 In an article published in 1985, Frug examines the fourth edition of the
Dawson, Harvey, and Henderson contracts casebeoiploying reader-response
criticism “to expose how the casebook functions to sustain and further” an ideol
ogy of gender that privileges men and masculine-associated characteristics over
women and feminine-associated characteristigs. that no one will misunder
stand her purpose, Frug explicitly states that “legal content, not interest group
satisfaction, should be the appropriate standard for including material [in a



Vol. CRITICAL LEGAL RESEARCH: WHO NEEDS IT? 329

the common law” by exposing the “inconsistencies of a system that contained so
many constituent parts? The West Company, Berring explains, then solved the
problem it had created by introducing the West Digest System, which in turn “lent
its structure to American law” and “saved the myth of the common law from what
looked like its inevitable demisé*Like it or not,” Berring writes, “practitioners

and researchers internalized the West structure, and it became the skeleton upon
which the rest of the system was bdfit.”

14 Berring’s thesis that the West Digest System is not merely a case-finding tool
but also a structure that reshaped American law in its own image was, according to
Richard Danner, “essential’ to “a series of articles applying and responding to the
use of the tools of Critical Legal Studies (CLS) to the process of legal réskarch.”
another article from 1987, Steven M. Barkan evaluates what implications CLS—
specifically the CLS concepts of “the incoherency and indeterminacy of legal doc
trine, the myth of legal reasoning, and the nature and effects of categorizing legal
problems”—holds for the legal research proéess.

15 Focusing on “practice researttds opposed to scholarship, Barkan finds,

the theory of deconstruction conflicts with the notion that legal research is a search for pre
existing, findable law as expressed in the writings of courts, legislatures, or agencies. If the
meanings of legal texts are created as much by researchers as by the institutions that produce
them, judicial opinions, statutes, legislative history materials, regulations and other sources
are indeterminate. By attributing meaning to courts or legislatures, researchers can establish
rules without admitting their own value judgements. In the name of “authority,’ researchers
can support any chosen positigh.

Regarding the “myth of legal reasoning,” Barkan notes that, according to CLS,

[tlhe search for theatio decidendithe rule of the case, leads nowhere. Published opinions
report what judges say about particular fact situations and disputes that come before them.
They record the language that judges must use to legitimize their decisions, but the real
reasons for decisions are not expressed.

The subjective preferences of judges will determine how precedents and statutes- are inter
preted, which ones are followed, and which ones are ignored. The results come from those
same political, social, moral, and religious value judgments from which the law purports

to be independent. Ultimately, cases cannot be predicted or decided without reference to
subjective preferences, even if these preferences are not the conscious basis of-ecisions.

16
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schemes are used to mask the incoherence and indeterminacy of legal doctrine” in
that “[f]orcing facts and issues into categories inevitably causes us to gloss over the
uniqueness of each case and to treat unequal situations as if they weré Eajisal”

leads to “reification,” a process in which “abstractions are taken for the concrete,
and categories begin to be seen as tangible, real things . . . a way of manufacturing
necessity,” and “[tlhe categories are perceived as being built by history, human
nature, and economic law, when in reality they are created and perpetuated by
society’s dominant interest8.Thus, legal research reifies

fact situations to fit them into predetermined and reified schemes. Because we access
research tools and resources through categories, published legal resources have played a
major role in the reification process. The way that law is organized and categorized in our
research sources affects its interpretation and results in a form of “bibliographic deter
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thinking about the law?® Responding to Schanck’s contention that “[m]ost lawyers
suffer under no illusions about the law’s ‘seamless web' or perfect coherence . . . [and
that] . . . key numbers, headnotes, indexes, and so forth have had little or no impact
on either the content of our law or our understanding of the legal sy$tBarkan
counters,

[m]any lawyers never look through windows, and others cannot afford a window’s view.
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women.®8 While attorneys at that time could locate “a large body of case and statu
tory law” using the headings “race discrimination” and “sex discrimination,” “no
category combine[d] the two types of discriminati&hiThus, the structure of the
indexing systems forced attorneys for such a client to file suit “under one category
or the other, or sometimes both”
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714 In a subsequent article published two years later, Stefancic and Delgado
speculate whether the “electronic revolution” (i.e., the advent of legal databases,
CD-ROM technology, and electronic publishing) will converge with “outsider juris
prudence” (i.e., CLS, feminist jurisprudence, and Critical Race Theory (CRT)) to
accelerate law reform or, alternatively, cancel itoleighing the shortcomings of
keyword searching and the high cost of computer-assisted research against the
promise that a newfound “cut and paste” approach to opinion writing might allow
outsider jurisprudence to “enter the mainstream more rapidly than [it] otherwise
would have® they conclude that “[t]he question is still open” and “[t]he situation
is still elastic®®

115 In 1992, Jill Anne Farmer pushed the discourse further by undertaking a
poststructual analysis of the legal research prétBsfining poststructuralism as
a rejection of “master narratives and foundational claims that purport to be based
on science, objectivity, neutrality, and scholarly disinterestedness” and an “analyti
cal shift” from the “literary (or cultural) product” as “work,” i.e., “a closed entity
with a definite meaning,” to the “literary (or cultural) product” as “text,” i.e., “an
ongoing dialogue® she concludes that the emphasis on citation to “what came
before” in legal research is as responsible for the self-replicating nature of American
law as classification systeffis.

16 Farmer suggests that law librarians can “help alleviate some of the-concep
tual lock on legal information” in two wa§5First, by teaching patrons that “what
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On the user’s side, computer searching can mire the researcher in a sea of facts.-It can sup
press browsing and analogical reasoning, while giving the impression that one is freer, more
creative than one really is. The reason behind many of these limitations is the same. The
very categorical structure that limited paper-and-pencil searching, building in a bias for the
status quo, appears in a new form—the straitjacket of conventional categories now limits
the questions one may ask the computer and the searches one ma§?devise.

In the face of these problems, Delgado and Stefancic suggest that “when searching
for a new legal remedy, we should turn our computer$®fiicordingly,

[lJawyers interested in representing clients who (unlike corporations) do not find a ready-
made body of developed law in their favor need to spend time with the computer shut
down, mulling over what an ideal legal world would look like from the client’s perspective.
Such lawyers need to practice thinking “outside the box,” reinventing, modifying, flipping,

and radically transforming legal doctrines and theories imaginatively and in brainstorming

sessions with other reformist lawyéts.

This is because “[a] computer is good at showing you what is” but “cannot show
you what might be?® To believe that it can “is an abdication of one’s responsibility
as a lawyer and an agent of chafgje”

7118 In a 2015 article, Stump revives CLR, giving it practical application in the
ongoing battle to end mountaintop removal mining in Appalaéhla.the process,
he unifies and synthesizes the above insights and methods as follows: (1) “a more
targeted utilization of commercial and non-commercial legal resources,” (2) “an
increased practitioner reliance upon a wide range of theoretical materials,” and (3)
“the cultivation of synergistic brainstorming sessiidde further explicated
these strategies as the internalization of “critical insights,” the utilization of “con
cept-based research,” reliance on “alternative legal resources,” the expansion of
one’s search to include “legal scholarly and multidisciplinary” sources, and
unplugged brainstormin§? In a 2017 article, Stump expounds upon the unplugged
brainstorming method, theorizing about the incorporation of “civil disobedients”
in these sessio%He uses Appalachian residents who engage in civil disobedience
activities to stop mountaintop removal mining as an exariple.

119 This present work takes its orientation from the above line of articles, reen
visioning CLR as a safeguard against the pitfalls of new legal research teols pow
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123 While early law library literature evaluating the use of Al tended to be
speculativé? deferentiaP! or deterministic in outlooR? recent articles have taken
a more critical approactt.Of course, law librarians should not irrationally resist
Al or any technology but nor should we passively accept any claim to objectivity or
neutrality. As the German philosopher Martin Heidegger once wrote, “[e]very
where we remain unfree and chained to technology, whether we passionately
affirm or deny it. But we are delivered over to it in the worst possible way when we
regard it as something neutrét”
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documents, or in a series of volunf&sThe index directs the researcher to only
that information that the indexer believed essential to each entry. In using an index,
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choices they make in the proc&s3hus, the biases and assumptions of the pro
grammers are imputed to the search algorithms they Writdnis is especially
troubling because the programmers of algorithms typically come from hemoge
nous groups of people with particular incentives, typically corporate ftofit.

1132 Frustratingly, the design and inner workings of the algorithms that underlie
commercial legal databases are trade séé€fdtsey are rendered, therefore, invis
ible, or “black-boxed®* Thus researchers are left in the dark, only able to won
der—if they wonder at all—about the basis on which information has been included
or excluded, how predictive algorithms are used to anticipate use, how relevance is
evaluated, and so 8f% What is worse, the “the black box of the algorithm’'s work”
may serve to further create a sense in researchers that the results are 8Bjective.

133 But “algorithms are created by humat¥$So too is the data that algorithms
rely on to “improve” retrieval and choose which results to display. As early as 2007,
Delgado and Stefancic complained of what they called the “popularity contest
approach,” that is, the arrangement of Internet material according to the frequency
of use'®® They point out that such an approach “builds in a structural bias in favor
of commonplace items that have found wide use” and allows “[h]eretical or new
ideas that are just beginning to be noticed [to] easily escape the attention of a busy
searchert® |n a 2011 assessment of WestlawNext, Ronald E. Wheeler comments
on the same phenomenon, noting that the database’s use of crowdsourcing, that is,
the “[ranking of] items higher or lower in the result list” based on the behavior of
past users, may become problematic “when researchers are looking to find the
stone left unturned, the less popular result, [or] the more esoteric tidbit of legal
information 0"
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Joining in this chorus, Stump remarks that “crowdsourcing . . . likely inhibits law
reform” because, “like the West Topic and Key Number system, [it] is an agent of
homogenization for research outcom#s.”

134 Debate over whether to trust the “wisdom of the crowd” is hardly new and
probably dates to the 1841 publication of Charles Madkayraordinary Popular
Delusions and the Madness of Crowdeery well may be that the crowd is reliable
in collectively reaching an accurate answer to purely factual questibompoliti-
cal and moral matters, however, which law certainly is in large part, what can we
expect but for the crowd to imprint its biases on the historical data it creates? This
is especially true where the crowd is self-selecting. After all, the primary users—
and most certainly the earliest users—of commercial legal research tools are those
who can afford to license thefit.

135 As several prominent thinkers have shown, the perpetuation of racial, gen
der, and class biases is a matter of grave concern in the use of Al techHglogies.
Although it is true that embedded biases have long blighted legal research tools,
older tools of legal research such as indexes and keyword searches did not inspire
the blind faith that Al does, nor did they invite users to cede so much control over
the research process. While we cannot know precisely how these and other biases
will infect legal research powered by Al, thus becoming further entrenched in our
legal system, we can be confident that they will.

Forging a CLR Framework

136 The framework that follows is adapted from Stump’s synthesis. Here, how
ever, the methods are modified to address the dangers of Al discussed above. This
framework is intended to obstruct the ability of emerging technologies to close the
legal imagination and transform the law into a monolith. Stump has rightly
declined to create a definitive framework that unifies CLR methods, for “critical
research, as an inherentlyeativeprocess, by its very nature resists a formulaic
application**® Thus, this framework too is a loose one, more a collection of sug

109. Stump,supranote 2, at 611.

110. This is what the British statistician Francis Galton came to believe after observing 800
random individuals participate in a contest to guess the weight of an ox at a county fair, only to find
that the median guess was accurate within 1 percent of the ox’s true Se@hancis Galtonyox

Populj 75N 450 (1949). For a contemporary iteration of this viewJ se® , T
w cC W MAS T F HZC W
s B ,E ,S N (2004).

111. At an AALL 2019 session, the author was assured by the representative of one major
database that the results that the algorithms underlying the representative’s platform retrieved
werenot based on popularity, as each organization subscribing to that database is counted as one
user, regardless of the number of individual users within that organization. This, the representative
asserted, ensures that the sample would be diverse. When the author inquired how the creators of the
platform had accounted for the fact the majority of subscribing organizations were large law firms
and government organizations—as opposed to solo practitioners, small firms, and legal aid-organiza
tions—the representative replied that this was “not the kind of diversity [he was] talking about”!

112.See, egR B+ , R A T A T
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gestions for how legal researchers—and those who train them—might engage with
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1 through 10 across two categories and eight subcatefjéiiée. first category is
“Documents Properties” with the subcategories of “Responsiveness” (Y{d]Jocu
ments that have the search terms close together are preferred”), “Importance”
(“[c]ases that are cited many times are preferred”), “Authority” (“[c]lases from
sources of higher authority are preferred”), and “Date” (“[m]ore recent cases are
preferred”)!® The second category is “Documents Usage” with the subcategories
of “Frequently Read” (“[flavors documents that are read more often by Fastcase
users”), “Frequently Favorited” (“[flavors documents that are saved more often by
Fastcase users”), “Frequently Downloaded” (“[f]lavors documents that are down
loaded more often by Fastcase users”), and “Frequently Emailed” (“[f]lavors docu
ments that are emailed more often by Fastcase u&€@isistcase should be lauded

for this feature, as it not only puts control back in the hands of the researcher but
provides an excellent tool for showing legal research students how algorithmic
rules control search results.

741 Finally, we should use our pedagogy to instill in our students a healthy dose
of skepticism about claims of objectivity and neutrality. This is especially true in
the context of technology, where these claims are made behind a veil of complexity
and widespread arithmophobia. It no longer suffices to teach our students simply
how to navigate a platform’s interface. Instead, we must encourage students to learn
about what takes place inside the black box, emphasizing that all technologies are
created by human beings with their own biases and that there is a power differen
tial between the entities that create and shape these technologies and the-individu
als who use and rely on thé@ While it is true that academic law librarians, as a
general matter, never have as much classroom time with students as they would
like, these lessons have become too important to omit.

Looking Beyond

142 Stump advises that researchers should “engage in traditional concept-based
legal research,” such as “the usage of a wide range of secondary sources” and that
“[t]o truly search outside the system box, researchers also may seek out cross- and
multidisciplinary materials®? As discussed in the previous section, the tendency
of Al-powered legal research tools to conceal the research process stifles analogical
reasoning and, thus, creativity. What is needed, then, is more exposure te second
ary legal and nonlegal sources.

743 Law librarians can best assist in this endeavor by creating, publishing, and
disseminating new transgressive and archeological bibliographies that, approaching
a particular legal issue, juxtapose a wide range of cases, statutes, regulations, and
legislative history materials with secondary sources, theoretical scholarship (both
legal and nonlegal), news articles (both historical and contemporary), literary and

118. F u G : T E , https://www.fastcase.com/wp-content/uploads
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artistic works, editorials and opinion pieces, first-person narratives, and even social
media posts. By arranging these sources chronologically rather than hierarchically,
these living timelines could serve to contextualize the law, demonstrate that law is a
cultural product, and, most important, stir creativity in the researcher

Unplugged Brainstorming

144 Taking his cue from Delgado and Stefancic, Stump writes that “[a]fter . . .
resource-gathering methods have been exhausted, an attorney may engage in (more
purely) analytical strategies. Perhaps most importantly, the critical researcher
should, at this point, consider unplugginégZDelgado and Stefancic conceptualize
unplugged brainstorming as an exercise in which the computer is shut down and
the legal researcher contemplates “what an ideal legal world would look like from
the client’s perspective,” thus allowing for “the free association of ideas, policies, and
social needs?

145 In today’s fast-paced world, law students, attorneys, and even legal scholars
are often looking for quick answers to their queries. Indeed, this is what makes Al-
powered legal research tools so appealing. However, quality, innovation, -and cre
ativity are often sacrificed to hastédinking not briefing software, should be the
bridge from research to writing. Accordingly, students—our future practitioners
and scholars—must be taught to internalize and own, not externalize and out
source, the research process: taking the time to think carefully about the informa
tion they are accessing and stepping away from the research platform to consider
the implications of what they have found.

146 One component of unplugged brainstorming is collaborating with other
attorneys as well as stakeholders in the case at hand. While law faculty members
have long used colloquia to test out new ideas and obtain feedback from their peers,
the pace and nature of practice is such that practitioners have never formalized such
a process. Doing so, however, especially in and across public interest organizations,
might serve to further foster creativity.

Conclusion

147 It is the author’s hope that nothing he has written here marks him as a Lud
dite. To the extent that Al can free researchers from repetitive processes that take
time away from clients and patrons, expand access to justice, and even aid in find
ing the perfect case to support an argument, law librarians should welcome the
changes it brings. However, law librarians also have an obligation to interrogate
claims of objectivity and neutrality, to promote transparency, and to do their part
to ensure that our legal system becomes more, not less, equitable. To do so—and to
answer this article’s titular question—we will all need to practice and teach CLR in
the age of Al.

123.1d. at 621.
124. Delgado & Stefancisupranote 60, at 328] 50.
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the law before applying it; (7) include emotional reasoning; (8) incorporate narrative;
(9) think about formatting; and (10) edit carefully. This wrap-up serves as an excellent
synopsis for legal writers to return to again and again, not only as students but also
during their careers

112 The Science Behind the Art of Legal Wriirgbook that belongs in every
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Judge Wilson describes his arrival in Kosovo in 2002 as one of the first-interna
tional judges serving under the auspices of the United Nations Mission in Kosovo
(UNMIK), the governing structure established to temporarily administer the prov
ince of Kosovo. UNMIK initially had to impose a revamped court structure to
replace one steeped in ethnic hatred and known for handing down unjust-convic
tions for Serb defendants and lesser charges for Kosovars for similar offenses.
718 Arriving in Prizren, Kosovo's second largest city, Judge Wilson was assigned
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responses from state, federal, and private prisons across the nation. While this
number is not enough to support any general conclusions about library policies
and practices, the research is presented in a clear and detailed format and offers a
good starting point for anyone aiming to conduct a similar survey.

128 In the final chapter of the book, Conrad discusses her interviews with 11
prison library professionals. Each librarian spoke generously about the rewarding
experience of being a prison librarian. The librarian interviews give insight into
topics such as professional development, administrative support, and the varied
regulations and protocols affecting prison libraries.

129 Overall,Prison Librarianship Policy and Practamntains valuable infer
mation. Conrad aims to show the discrepancies between outdated national and
state prison library policies and actual prison library practice, and does so-success
fully. Unfortunately, limitations on publicly available information regarding prison
library practices somewhat diminish the impact of Conrad's research. More
research and transparency is needed to better understand these complex issues, a
limitation Conrad readily acknowledges.

130 Conrad notes that she is neither a prison librarian nor a law librarian and
has no experience in prison libraries. Rather, she presents the perspective of an
interested outside observer. Her research was denied funding or sponsorship, and
many federal and state prisons refused to participate. Her work relied extensively
on publicly available websites, some of which may have been outdated or lacked
relevant information regarding their state prison libraries.

131 This book is highly useful for anyone seeking information related to prison
library policies and practices. Recommended for public and academic libraries.

Criado-Perez, Carolinénvisible Women: Exposing Data Bias in a World Designed
for Men New York: Abrams Press, 2019. 411p. $27.

Reviewed by Cas Laskotvski

132“[W]hat may seem objective can actually be highly male-biased . .. ” (p.17).
Shocked to learn that doctors misdiagnose women because of standards based on
the “default male,” Caroline Criado-Perez began years of intensive research into the
various ways women’s bodies, lived experiences, and historical contributions are
discounted or ignored. The resultmwisible Womenin which Criado-Perez crafts
a readable, often sharply humorous narrative about the gender data gap.

133 Criado-Perez identifies a gender data gap that is “both a cause and a con
sequence of the type of unthinking that conceives of humanity as almost exclu
sively male” (p.xv). What began as an examination of how ignoring women's bodies
in healthcare research and training causes women to have severe side effects and
even die became an exposé on the ways our society ignores half the population to
its detriment.

134 Chapter 1 describes a gender-equality initiative in Karlskoga, Sweden, that
required all municipal departments to reevaluate their policies through a gendered
lens. Officials joked that surely snow-clearing policies were safe. How could a
snow-removal policy that prioritized streets, then walkways, and finally bike paths
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be gendered? It was discovered, however, that men dominate car travel, while
women walk and use public transportation at greater rates. After switching the
priority order, the city saved money. Two-thirds of pedestrian injuries during win
ter months were caused by falls in icy conditions. By clearing these areas first,
healthcare costs went down. This example is only the first of myriad examples in
the book of how considering women can create positive change more broadly.

135 Women make up half of our society, but historically they have been
excluded from medical studies because it would be inconvenient to include them.
For example, Criado-Perez cites an op-e8dientific Americathat “complained
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is invaluable for attorneys and policymakers from diverse backgrounds. To be a
good lawyer in the age of the IoT, it is essential not only to respond to novel prob
lems but, more important, to anticipate them. An underlying theme in the book is
that it is impossible to know precisely how the law as it relates to the loT will be
applied and practiced in the future. However, by informing attorneys about the cur
rent state of the loT and suggesting possible future developments, the beok pro
vides attorneys with a strong foundation to excel in a world increasingly dominated
by the IoT. Recommended for all law libraries.

Fish, StanleyThe First: How to Think About Hate Speech, Campus Speech, Religious
Speech, Fake News, Post-Truth, and Donald Tinewp York: One Signal Pub
lishers/Atria, 2019. 228p. $20.99.

Reviewed by RebeccaKite

144 In the opening pages of Stanley FiBhis Firstthe author declares his twin
theses: first, “that the First Amendment is a participant in the partisan battle, a prize
in the political wars, and not an apolitical oasis of principle”; second, “there is noth
ing wrong with that” (p.4). The majority of this book addresses the first thesis, not
only as it applies to matters Fish identifies as falling squarely within the purview of
the First Amendment, such as religious practice, but also the myriad ways the First
Amendment is invoked in matters that fall outside its scope.

145 The Firstprovides numerous examples and illustrations to support the first
thesis, taking the reader through various notable scenarios, such as when Roseanne
Barr found her sitcom cancelled by ABC because of her tweets, the discipline of
various professors based on their public statements, and Colin Kaepernick’s ongo
ing battle with the National Football League. Fish’'s arguments rely on not only First
Amendment jurisprudence but also the philosophical arguments underlying the
discourse about speech and expression. This well-executed weaving of the legal and
the philosophical assists in explaining Fish’s conclusion that the First Amendment
is not simply a neutral principle.

146
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they are because they provide necessary tools. Fish declares that “[t]he fact that the
speech/action distinction cannot be cashed in and is infinitely malleable (as the
case law abundantly shows) is no reason to discard it; it makes possible all of the
ingenious maneuvers First Amendment jurisprudence so abundantly displays
when there is a job to be done” (p.195).

748 In the epilogue ofhe First Fish returns to the second of his two theses:
that there is nothing wrong with using the First Amendment as a political tool.
Structurally, this move leaves the reader with the sense that the true thesis is buried
in the final pages: that many First Amendment rulings are contradictory, and many
of the issues frequently discussed along with the First Amendment, such as campus
speech, are less about constitutional rights and more about the boundaries of pro
fessionalism. But in the end, Fish concludes that these contradictions and mnconsis
tencies are far less important than the reader might believe upon reaching the
epilogue.

149 Having taken the reader through various thought exercises regarding the
First Amendment and the philosophical issues connected to the notion of truth,
Fish asks whether there is anything to be done about the post-truth condition. He
concludes that we are not in a new social state after all. Rather, humans have always
lived in a post-truth world. It is part of the human condition, Fish argues, that there
can be no objective fact. All facts are filtered through the perspectives and beliefs
of those exposed to the facts, and differences of perspective lead inevitably to dif
ferent understandings and interpretations of the facts.

150 Ultimately, this book is true to the title. Fish presents a way to consider
matters like campus speech, fake news, and the Trump presidency in light of the
First Amendment. For a reader looking for more concrete suggestions about what
to do to address some of these issues, particularly with respect to the issues of truth
and politics, this book offers little. As Fish concludes that we have always been in
a post-truth age, the solutions are the same as they have always been in America:
winning elections and enacting laws and policies that address the ills we see. There
may be some limited comfort in the notion set forth at the close of the chapter
addressing our post-truth age: that there have always been those in power willing
to lie for their own advantage, and that we are not seeing the advent of fake news,
merely new examples of an age-old problem. But many readers may be seeking
something more concrete.

151 While the work is engaging and readable, deftly moving from issues of
religion to fake news, | advise readers seeking a primer on First Amendment law
to look elsewhere. However, there is no need to have a legal background to under
standThe First as Fish effectively summarizes relevant cases. Lawyers, law profes
sors, and law students will recognize many of the notable cases, but discussion of
cases largely serves to make broader and more philosophical points about the
nature of the First Amendment. ThuBhe Firstwould not only be of interest to
legal scholars, but also to those in other disciplines, particularly political science.
Recommended for academic and public law libraries.
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Karakatsanis, Aletsual Cruelty: The Complicity of Lawyers in the Criminal-Injus
tice SystenNew York: New Press, 2019. 240p. $24.99.

Reviewed by Franklin L. Ruhge

152 As a thought experiment, let us imagine that 20 years ago you attended an
academic conference. At the opening reception, while you visited with colleagues
from other institutions, picked at heavy appetizers, and tried to balance your wine
glass, you were introduced to an unassuming scholar. After initial introductions,
imagine that this scholar said, “I am writing a book about the criminal justice sys
tem.” In 2000, if you heard that statement, you could imagine a variety of-conclu
sions for that book. Now, move this thought experiment to 2020. If you hear that a
scholar is writing about the criminal justice system, your head and your gut tell you
that there is but one conclusion: the criminal justice system in the United States of
America is irretrievably broken. What does it mean that this knowledge is deeply
embedded in your thought process, yet every hour government agents commit
brutal acts in American communities in the name of justice?

153 Alec Karakatsanis’'s new bodlsual Cruelty: The Complicity of Lawyers in
the Criminal Injustice Systels a collection of three essays, and it conforms to the
thesis that we all inherently know. What makes this book stand out alongside the
numerous new titles pointing to the cruelty and racism of our criminal injustice
system? Four elements of this book make it a worthy acquisition: (1) its use of lan
guage to describe the criminal injustice system, (2) its focus on the commonplace
brutality certain communities experience, (3) the author’s dichotomous argument
about the macro-generation and micro-execution of criminal laws, and (4) its value
for law students, particularly the thoughtful and creative second essay.

154 | tend to favor authors who use common English words in new or- unex
pected ways, such as Toni Morrison. While Karakatsanis is no Morrison,-1 thor
oughly appreciate his wordsmithing. Language matters in how we frame and solve
large societal problems. Karakatsanis explicitly aims to “employ the language of life
against the language of bureaucracy” (p.11). The book is rife with examples of how
we use language to normalize cruelty and applies rhetorical tools to escape that trap.
Instead of prisons or jails, the author discusses “mass human caging.” In describing
the criminal injustice system, he uses the phrase “punishment bureaucracy,” and its
actors (i.e., prosecutors and police officers) are “punishment bureaucrats.”

155
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ent, but Karakatsanis furthers his argument by providing details of serious crimes
that go unpunished because the criminal actors have access to socioeconomic
power (pp.49-57).

156 The book's most compelling jurisprudential argument focuses on what
Karakatsanis calls the “central paradox of American criminal law,” the juxtaposi
tion of the following principles: “in order to put a person in prison, we have to
prove by overwhelming evidence that she merits punishment in a narrow factual
sense; but in order to put millions of people in prison, we just need to show that
doing so would do any good” (p. 33). | have been in legal academia or practicing
law for 17 years, and | had never thought about the criminal law in those terms. Of
course, | am aware of the “beyond a reasonable doubt” standard for returning a
guilty verdict. That said, | had never compared that standard to the “rational basis”
test for determining the constitutionality of criminal statutes. Karakatsanis excels
at explaining and providing examples of illogical statutes that imprison countless
citizens. These statutes (some of them tinged with racist underpinnings) would be
stricken from code books if only our courts applied a heightened form of scru
tiny.

157 As someone who conducts collection development for an academic law
library, | appreciated that the second essay in this book (“The Human Lawyer”) is
focused on law students and their journey to becoming better lawyers and citizens.
This piece would serve as a great conversation starter during student orientation, a
professional responsibility class, or a faculty/student reading ddsugl Cruelty:

The Complicity of Lawyers in the Criminal Injustice Syistarnall to action deserv
ing of a place in any law library’s collection.

Kroski, Ellyssa, ed.aw Librarianship in the Age of .AChicago: ALA Editions,
2020. 209p. $66.99.

Reviewed by Nam Jin Ybéon

758 Law Librarianship in the Age of iklan ambitious collection: the title con
fidently predicts that artificial intelligence (Al) will define the current epoch. The
book’s contributors face a daunting task—to say something meaningful about a
rapidly growing technology that, as noted in the first chapter, already has such a
wide range of uses and forms that it is difficult to pinpoint even a working-defini
tion. If the contributors focus solely on specific Al applications in law librarianship,
they risk their words becoming obsolete mere months after publication. Go too far
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and Chris Laut’s “Al Tools and Applications,” we see contrasting approaches to
describing the almost overwhelming number of Al tools in law, with Heller pre
senting the different types of Al tools in broad strokes, and Laut opting to -catego
rize, list, and summarize the many Al solutions currently in the marketplace.

160 The next two chapters—Valeri Craigle’s “Law Libraries EmbracingnAll”
Grace Boivin's “Opportunities for Law Librarians"—take different approaches in
exploring how law librarians might be able to introduce Al into their libraries.
Craigle describes different Al applications already being used in the adjacent fields
of legal practice, library reference, and legal research. Boivin adopts more of a
skills-based approach, looking at the Al trends in the legal market to suggest spe
cific skills and opportunities enterprising law librarians can acquire. Readers more
interested in the role Al will play in the specific areas of legal research and legal
education are well served by Jamie Baker’s “Al and Legal Resealchieresa
Tarves’s “Al in Legal Education.” Both chapters stand out for their concise lay-of-
the-land summaries followed by carefully considered implications for legal research
and legal education.

161 Chapters 9 through 12 consider more questions worth asking. In “Access to
Justice in the Age of Al,” Tawnya Plumb examines how Al can both advance the A2J
cause (by making services more efficient and affordable) and harm it (by mncorpo
rating discriminatory bias). In “Benefits, Drawbacks, and Risks of Al,” James Dono
van considers how Al might improve legal services while asking us to consider
whether Al will make us overreliant on its automated features. In “Ethics in the Use
of Al,” Scott Bailey and his coauthors dive into how Al is already being used in the
practice of law and how ethics rules might govern a lawyer’s use of Al. In “The
Future of Al in Law Libraries,” Robert Ambrogi considers new roles Al might carve
out for law librarians. Finally, in “Al Resources,” Virginia Neisler provides a well-
organized list of resources to help further an Al enthusiast’s study.

162 While there are certainly repeating motifs throughout the book—Casetext,
for one, will be pleased that CARA is described no fewer than seven times—the
strength ofLaw Librarianship in the Age of Abmes from its diversity of voices.
With a subject as complex and rapidly expanding as Al, the reader benefits from the
authors’ varied approaches. Read the book like you would a book of short stories—
sure you can go from front to back, but if a chapter title or description catches your
eye, do not feel guilty about skipping ahead. You can rest assured you will be in
good hands. Recommended for all types of law libraries.
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