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Possible Futures for the Legal Treatise in an Environment
of Wikis, Blogs, and Myriad Online Primary Law Sources”

Peter W. Martin™

Law treatises published in e-book form have begun to appear. The article compares
this latest format to alternatives, print and electronic, and traces the corporate and
technological developments that have brought treatises to their current place and role
amonyg legal research tools. It concludes by reviewing a range of possible futures for
this classic form of legal scholarship.
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The Appearance of Law E-books

91 Recently Thomson Reuters and LexisNexis began releasing e-book versions
of some of their treatises and other legal reference works, in the United States and
elsewhere.! Wolters Kluwer has followed suit, publishing numbers of its Aspen

*

© Peter W. Martin, 2016. This work is licensed under the Creative Commons Attribution-
Noncommercial-ShareAlike 3.0 License. To view a copy of this license, visit http://creativecommons
.org/licenses/by-nc-sa/3.0/. The article builds on papers presented at the Law via the Internet Confer-
ence, Montreal, 2007, and at faculty workshops in 2011.

" Jane M.G. Foster Professor of Law, Emeritus, and cofounder, Legal Information Institute,
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imprint law titles in e-book form.? Bloomberg BNA appears headed in the same
direction.’

92 While the distribution strategies of these companies differ, the marketing
materials of all four highlight a similar list of asserted advantages of this new elec-
tronic format over print, on the one hand, and online access to treatise-length
commentary, on the other. Having works in e-book form, it is argued, allows one
(1) to carry around many volumes’ worth of material on a phone, tablet, or laptop;
(2) to search a book’s contents; (3) to move directly along its internal cross-refer-
ences; and (4) with an Internet connection and subscription, to follow its citations
of primary legal sources into the publisher’s online system.* However, unlike books
held within Westlaw, LexisNexis, or Bloomberg Law,> once loaded on a portable
device, these do not require Internet access for use. The lawyer or other legal
researcher can consult an e-book anywhere. Not stressed, but also true, is that these
e-books don’t require a subscription to the publisher’s database. A lawyer who
relies on Fastcase or Google Scholar for her case research can, nonetheless, use
Nimmer on Copyright published by LexisNexis or Thomson’s Title Insurance Law
by Joyce Palomar. While she can’t follow the Nimmer citation links into LexisNexis
or Title Insurance Law’s links into Westlaw, she can insert them into a browser
aimed at the online service of her choice. Lastly, the software platforms employed
by all four publishers enable readers to personalize their e-books with project-
specific notes, tags, and bookmarks.® For all of that, these remain, at core, mini-
mally enhanced books, tied down by the print form for which they were originally
prepared even more than their online counterparts. As a result, they fall short of
what a commentary work of treatise-like scope might be in the present legal
research environment. Not clear is whether it is in the interest of their publishers
to transform them into anything more.

93 How the expert law treatise has evolved in the digital era has been as much
a story of ownership and commercially grounded choice among competing reve-
nue streams as of technology and fresh possibilities. This article begins by tracing
the several stages of that still-unfolding story. It concludes with speculation about

-library-63246-1.html. Most, although not all, of these e-books are clones of works also available
in print. For an exception, see KENNETH A. ADAMS, THE STRUCTURE OF M & A CONTRACTS (2011)
(according to the website, “available as an e-book only,” see http://legalsolutions.thomsonreuters.com
/law-products/Other/The-Structure-Of-M--A-Contracts/p/100081985 (last visited Nov. 17, 2015)).

2. See WK EREADER, https://itunes.apple.com/us/app/wk-ereader/id546756775?mt=8 (last vis-
ited Nov. 17, 2015).

3. See Reductions in Force in Employment Law, Second Edition, BLoomBerG BNA, http://www
.bna.com/reductions-force-employment-p17179877052/ (last visited Nov. 17, 2015).
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the institutional arrangements that might foster the creation and maintenance of
treatises free of the limits imposed by print and of the incentives that lead the major
legal publishers to tie them to their proprietary online services.

Law Treatises at the Dawn of Computer-Based Legal Research

94 While the earliest law treatises predate the systematic dissemination of court
opinions, by the early twentieth century this form of legal commentary had become
an essential tool for lawyers and judges seeking to organize and understand the
growing quantity of published case law. That was a period of monumental treatises,
books that brought order to large sectors of the common law and caused authors’
names to become synonymous with their fields—evidence (Wigmore), contracts
(Williston), trusts (Scott), and so on. Brian Simpson’s history of the legal treatise,
first published in 1981, documented the importance of those works but concluded
that they marked a culmination.” The title of his essay, The Rise and Fall of the Legal
Treatise, summarized Simpson’s view of the status and future of the genre. Undoubt-
edly he was right to conclude that individual works of such dominance were not
likely to be seen again. It is also true that even at the time Simpson wrote, other
forms and outlets for scholarship were attracting more of the creative energy of U.S.
legal academics. But empirically he was flat wrong. Law treatises proliferated during
the latter half of the twentieth century. Many were summoned by new fields
grounded on statute rather than common law.® The new titles did not necessarily
supplant old ones. Existing treatises were sustained through successive editions.
In time these became the responsibility, in whole or part, of second- and third-
generation authors and revisers. Reference works of this type expanded in scope and
detail. Because of their very number, individual works and their authors grew less
conspicuous. In time, most legal fields, from admiralty to zoning, were covered by
multiple treatises marketed by the country’s then still numerous law publishers.®

95 While coming in different sizes and formats, what distinguishes the legal
treatise from other categories of commentary is that it aims to survey a complete
field, providing organized, efficient, and relatively up-to-date access to the law on
its many topics. Examples range from multivolume works covering the Uniform
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Commercial Code, bankruptcy, or copyright to stand-alone books on practice
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e Treatises synthesize the multiple strands of primary authority by identi-

11






Vol. 108:1 [2016-1] POSSIBLE FUTURES FOR THE LEGAL TREATISE

they offered distinct advantages over the original print form. Importantly, they
enabled full-text searching. Some of their references could be followed with a
mouse-click. Copy and paste functions facilitated easy extraction of passages for
insertion in notes or a brief. And to the extent the authors or publisher personnel
took advantage of the medium’s fluidity, electronic treatise editions could be kept
dramatically more up to date. Nonetheless, these electronic works remained tightly
conformed to the print original.

Online Sources and Treatises Brought Under Common Ownership

912

13
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of Zoning and Planning (fourth edition), which was for years updated and revised
by Edward H. Zeigler and is now in the hands of Sara C. Bronin and Dwight
Merriam. Rathkopf came into Thomson’s ownership through its acquisition of
Clark Boardman in 1980. A third treatise in the field, American Land Planning Law
by Norman Williams, Jr. and John M. Taylor, was acquired along with Callaghan &
Company in 1979. Thomson also owns and publishes works on the zoning law
of several individual states. They include Connecticut, New Jersey, New York,
Pennsylvania, and Ohio.

114 Reed Elsevier (which became the owner of LexisNexis in 1994) achieved a
zoning collection of its own through acquisitions of the Michie Company, pub-
lisher of zoning treatises by E.D. Yokley?? and Daniel R. Mandelker,?® and Matthew
Bender, publisher of both a single volume by Nyal A. Deems and N. Stevenson
Jennette 11124 and the massive Zoning and Land Use Controls iTm(23).
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Figure 2

Martin on Social Security as It Appeared on the Social Security Plus CD-ROM
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123 Thomson’s Clark Boardman Callaghan subsidiary released Social Security
Plus on CD-ROM in 1994 (see figure 2). While not the very first treatise to be issued
in that medium, it was the first to be designed and written specifically for it. Critical
to that initial product were the primary authority data available because of the
contractual terms of the prior LexisNexis experiment. In addition to the core trea-
tise, the 1994 CD-ROM held well over 9000 federal court decisions, the relevant
statutes and regulations, agency rulings and manuals—all drawn from LexisNexis.3*
That allowed it to offer levels of interactivity that were, until quite recently, simply
not possible using standard web technology to access content held by any of the
online systems. By 1996 several other publishers of treatises and loose-leaf services
were offering CD-ROM versions, either bundled with print or by separate subscrip-
tion.% When they had the choice, lawyers of the period preferred doing research on
CD-ROM s to the online services.*

924 Despite, or perhaps because of, the considerable market demand, there was
no widespread exploration of what may have been the greatest advantage of the CD-
ROM format: the opportunity it afforded to cut loose from the design constraints of

34. By 1999 the case count was 12,480, and due to Thomson’s acquisition of West, the bulk of
them were at that point drawn from Westlaw.

35. See SVENGALIS, supra note 15, at 127-29.

36. See AM. BAR Ass’N, 1999 LEGAL TECHNOLOGY SURVEY REPORT 71, 73 (2000).

17
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print on the one side and the limitations inherent in large, decade’s old mainframe
data systems to create a new kind of specialized reference. Without a print original to
which it had to conform, Social Security Plus was able to explore that space. Its design
suggests some of the possibilities that, years later, remain largely untapped.

925 The introduction to this CD-ROM version of Martin on Social Security



Vol. 108:1 [2016-1] POSSIBLE FUTURES FOR THE LEGAL TREATISE

Electronic Treatises and Online Primary Sources—Stage 2

19
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932 Recall that these are not works to be read through. They are consulted, epi-
sodically, as needed. In electronic form, full-text search and hyperlinked navigation
aids can dramatically speed access to the part or parts of a zoning treatise on point
on any issue, such as the required amortization of a nonconforming use. Cross-
references can be followed with a click. Once pertinent sections are found in an
online work, there is no need to leave one’s desk or computer to read the cited
authorities. Electronic publication also permits better integrated and more frequent
updates.

933 To recapitulate, over the past three decades the rights to existing treatises
have been gathered from the previous array of independent and competing pub-
lishers into large portfolios held by two conglomerates (three, if one includes
Wolters Kluwer, the owner of Aspen Publishers, and CCH, or four, if one includes
the most recent entrant, Bloomberg Law*?). These companies have embedded the
treatises they own within comprehensive subscription services.** Online these com-
mentary works have greater functionality but far less distinct visibility. And they are
unavailable to nonsubscribers. The value of a Thomson Reuters treatise online
cannot be separated from its Westlaw context. Its Matthew Bender counterpart is
available only as part of LexisNexis. And even for subscribers, depending on the
terms of their contract, consultation of treatise content may trigger a substantial
additional charge. If the title is not included in a subscriber’s flat-rate plan, access-
ing a single section may cost up to $80.%

934 In print, treatises can be consulted without incurring incremental charges,
they can be shared by multiple researchers, and they can be used with the full spec-
trum of online legal research services. These include the many smaller services in
the United States (both free and fee) that have in recent years succeeded in securing
respectable market or use share with collections of primary authority. While the
likes of Fastcase, Casemaker, and Google Scholar don’'t have online commentary,
nor are they the targets of electronic treatise links, they can be used together with
print treatises published by others.

42. Bloomberg Law offers secondary sources alongside its primary law databases. These include a
decade or so of law journals and treatises published by the Practising Law Institute (PLI) and BNA. See
generally Robert J. Ambrogi, Can It Be a Contender? Bloomberg Law, 70 OR. ST. B. BuLL. 15 (2010). Very
recently the company launched a specialist service combining commentary and primary law material
in the field of financial services law. See Bloomberg Law: Banking, BLoomBerG BNA, http://www.bna
.com/banking-law/ (last visited Nov. 17, 2015).

43. As noted previously, supra 915, Wolters Kluwer’s treatment of its treatise inventory has taken
a somewhat different path. By the time it sold Loislaw, only a relatively small number of the company’s
legal titles were accessible through that service. Some of its strongest titles were bundled with appro-
priate primary law materials and offered online as specialist information services. See, e.g., Copyright
Integrated Library, WoLTers KLuwer Law & Bus., http://www.wklawbusiness.com/store/products
/copyright-integrated-library-prod-000000000010032166 (last visited Nov. 17, 2015); Products Liability
Integrated Library, WoLTERS KLuwer Law & Bus., http://www.wklawbusiness.com/store/products

21






Vol. 108:1 [2016-1]

139

POSSIBLE FUTURES FOR THE LEGAL TREATISE

23






Vol. 108:1 [2016-1] POSSIBLE FUTURES FOR THE LEGAL TREATISE

tion or are simply habitual users of some other one. The publicly sponsored pri-
mary authority sites do not solve the problem. Although they represent an attrac-
tive option for some users, compared to the commercial services they lack compre-
hensiveness. Moreover, they do not present a consistent interface, and, in far too
many cases, do not enable retrieval using standard citation parameters. It is for
good reason that legal professionals who can will turn to one of the commercial
services that gather, organize, and add value to public law documents.

147 A partial solution lies in links that provide the user with a choice of source.
Limited examples already exist (see figures 4 and 5). Because most of the commer

25
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149 A second form of integration suggested by the CD-ROM version of the
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with enduring law treatises, publishers have also assured maintenance over time,
even to the point of bringing in collaborating and successor authors as needed.
These multiple forms of value, commonly bundled with or lying in back of books,
have been shaped by significant needs of authors and information product con-
sumers. Perritt’s thesis was that while electronic media make it possible for “tradi-
tional information supplier functions to be disintegrated and performed by mul-
tiple suppliers in the place of single authors or publishers or combined in different
ways,” the need for someone to perform them remains.

{52 To date, no clear examples of institutional arrangements that offer compa-

27
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intellectual production and distribution that have emerged on the web to the
domain historically served by the law treatise. A few examples follow.
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ongoing need to track and analyze fresh legal developments within its scope. They
also demonstrate how a blog can be used to display the author’s expertise and give
greater visibility to the published work itself. Charles Hall’s blog includes links to
an order form for his book and also to his firm’s site.%

155 The inherent structure of a blog is chronological. It is therefore well suited
to updating and current awareness. While postings on specific topics inevitably
accumulate over time,®”

29
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point (“rules” or “exceptions”); adding, editing, or vouching for authorities in sup-
port of a point; and inserting comments. The topical architecture and editorial
oversight within a branch of law were to be provided by Spindle-designated editors,
termed “branch managers.” Navigation was highly interactive. Search was con-
trolled by topical structure. An extensive set of icons were available to signal case
outcome, jurisdiction, and the nature of a legal proposition (e.g., topic, rule, rule
with exceptions, exception to a rule). Cited authorities were linked to the full text
at multiple sites, both free (e.g., Google Scholar, the Public Library of Law) and
some that charge a fee (LexisNexis, Westlaw, Fastcase). A utility facilitated the
exportation of both text and citations to a user’s research notes. Tellingly, Spindle
Law failed to generate sufficient authorial involvement across the fields of law to
attract a substantial user base. After a short span of time, it disappeared.

A more recent startup, Casetext,®* has also pursued a crowdsourcing model of
commentary production. It is far too soon to see whether its combination of dis-
tinct communities of interest® and helpful authoring tools® will enjoy greater suc-
cess than Spindle and whether, if successful, it will break out of the scope and
temporal limitations inherent in the blogging genre.

Concluding Reflections

159 U.S. law treatise publication has consolidated in a handful of firms. Their
incentives all point toward integration of commentary material of all sorts into
their respective comprehensive, subscription-based information systems. Locating
a treatise on the web outside those systems could well offer would-be authors, indi-
vidually or in large-scale collaborations, a broader audience, particularly if that
placement did not deny users the features of their favorite comprehensive source
whenever they followed one of its links to a cited case, statute, or journal article.

160 What are the odds that authors will respond and create treatises or succes-
sor forms of quality legal commentary on the open web? The answer lies ultimately
not in the existence of a congenial information environment (it already exists) or
appropriate information management tools and web utilities (they are not difficult
to conceive or build), but rather on whether entities emerge that are able to recog-
nize the opportunity and to create the institutional supports and incentives neces-
sary to draw legal authors into a new form of sharing individual and collective
expertise.

161 The dominant commercial legal information services, having accumulated
vast quantities of commentary through merger and acquisition, commentary to
which they hold copyright and which they pay to sustain, are not likely to permit
any of those assets to escape to the open web or be linked to primary law collections
other than their own. They are also in a position to offer financial incentives to
freelance writers and to deploy their own editorial personnel to create fresh content
in legal fields not yet adequately covered. Unquestionably, they have the capability

84. CASETEXT
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to build or commission or reconfigure existing legal treatises in ways that break free
from print constraints and are available apart from their comprehensive online
libraries. But the brief history of the Internet strongly suggests that innovation is
more likely to arise from other sources.

962 Putting out existing treatises in e-book form represents a clumsy attempt
to map legal commentary publication onto the explosive growth in electronic dis-
tribution of other forms of book-length writing. Without far more sophisticated
software, reconfiguration of content to fit this very different environment, alto-
gether different pricing strategies, or a combination of all three it is not likely to
change how lawyers, judges, and other professionals work with this kind of
material.

963
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Who Owns This Article? Applying Copyright’s Work-Made-
for-Hire Doctrine to Librarians’ Scholarship®

Paul Hellyer™

The Copyright Act of 1976 provides that works—including scholarship—written
within the scope of employment belong to employers. But copyright law and actual
practices widely diverge. The academic community generally allows librarians to
claim ownership of their writing, even when that ignores copyright law. Mr. Hellyer
supports copyright ownership by librarians, and calls for the law and common prac-
tices to be harmonized.

INErOdUCEION ... 33
Part I: The Work-Made-for-Hire Doctrine. . ............. ..., 34
Are Librarians Employees Under the Work-Made-for-Hire Doctrine?. . . .. .. 34
Does “Scope of Employment” Include Scholarship? Consider Professors’
SCholarship . ..o 35
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Applying the DOCtrine . . ... 43
The Public Reference Librarian .............. .. ... ... o oL, 43
The University Cataloger. . ......... .. 43
The Tenure-Track University Reference Librarian..................... 44
Who Owns This Article?. ... e 44
Part Il: Recognizing Ownership: The Practices and Policies of Libraries and
Librarians ... ... 45
Intellectual Property Policies at ARL Universities. ....................... 45
Copyright Notices in Librarians’ Articles. . ................ ... ... .. ... 50
Submission Guidelines in Library Journals. ............................ 52
Part Ill: Librarians’ Scholarship Should Belong to Librarians ................ 53

Introduction

91 Many librarians publish scholarship under the assumption that they own
the copyright to their own work, but the ownership question is far from clear
under copyright’s work-made-for-hire doctrine. Generally, employers own the
copyright to any works written by their employees acting within the scope of their
employment. Commentators have closely examined the question of who owns

* © Paul Hellyer, 2016. | am grateful to James S. Heller and Benjamin J. Keele for their helpful
feedback.
** Reference Librarian, William & Mary Law School, Williamsburg, Virginia.
1. See 17 U.S.C. 88 101, 201(b) (2012).
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for purposes of copyright law, most librarians are employees, and their libraries or
parent institutions are their employers.

97 For the small number of librarians who are unsure whether they are employ-
ees or independent contractors, we turn to the factors set forth in Reid. In that case,
a nonprofit organization that served the homeless hired a sculptor to create a sculp-
ture, and the parties later disputed the copyright ownership of the resulting work.
In deciding that the sculptor was not an employee, the Supreme Court identified
the following factors, none of which is determinative on its own:

[W]e consider the hiring party’s right to control the manner and means by which the prod-
uct is accomplished . . . [;] the skill required; the source of the instrumentalities and tools;
the location of the work; the duration of the relationship between the parties; whether the
hiring party has the right to assign additional projects to the hired party; the extent of the
hired party’s discretion over when and how long to work; the method of payment; the hired
party’s role in hiring and paying assistants; whether the work is part of the regular busi-
ness of the hiring party; whether the hiring party is in business; the provision of employee
benefits; and the tax treatment of the hired party.”

Because the Court found that the sculptor was not an employee, it did not reach the
scope-of-employment question.

Does “Scope of Employment” Include Scholarship?
Consider Professors’ Scholarship

98 For most librarians, the key question is not whether they are employees but
whether their scholarship fits within the scope of their employment. In deciding
whether a work falls within the scope of employment, the main factors are derived
from the Restatement of Agency.® They are (1) whether it is the kind of work the
employee is employed to perform; (2) whether the work is done substantially
within authorized work hours and space; (3) whether the work is actuated, at least
in part, by a purpose to serve the employer; and (4) whether the employee is acting
while subject to the employer’s control or right to control.®

19 1 found no cases or secondary sources that closely examine the application
of these factors to librarians’ scholarship.’® But a large body of work discusses
whether professors’ (sometimes referred to under the broader term *“academics”)
scholarship are works made for hire, and these analyses are a useful starting point.

7. 1d. (citing RESTATEMENT (SECOND) OF AGENCY § 220(2) (1958)).

8. 1 MELvILLE B. NIMMER & DaviD NiMMER, NIMMER ON CorYRIGHT § 5.03[B][1][b][i] (2015)
(citing RESTATEMENT (SECOND) OF AGENCY § 228 (1958)).

9. RESTATEMENT (SECOND) OF AGENCY § 228. The first three factors are in the main text of the
section, while the fourth factor is referred to in comment b, which states: “As stated in Section 220
[of the Restatement (Second) of Agency], one is a servant only if, as to his physical conduct in the
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issue at all. In dicta, the Seventh Circuit has observed that “copyright law gives an
employer the full rights in an employee’s ‘work for hire’ . . . unless a contract pro-
vides otherwise. The statute is general enough to make every academic article a
‘work for hire’ and therefore vest exclusive control in universities rather than
scholars.”?® The court did not explain the reasoning behind its dicta. Secondary
sources provide more detailed guidance, although they do not always agree. First,
let’s consider what the major copyright treatises say on whether professors own
their scholarship.
q14
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notes that K—12 teachers are not subject to the same “publish or perish” pressures as
professors, and for that reason, he concludes that their scholarly work is less likely
to be within the scope of their employment.** Of course, this point is a generaliza-
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uled work hours, which they fulfill at the library. Some libraries permit or even
encourage their librarians to work on scholarship during their regular workdays,
while other libraries discourage or ban such activity. This makes the second factor
very relevant to librarians and adds a great deal of clarity with respect to ownership
of librarians’ scholarship.

925 At first glance, the third factor (whether the work is actuated, at least in
part, by a purpose to serve the employer) may be difficult to distinguish from the
first factor (purpose of employment). A helpful distinction is that the first factor
considers the employer’s viewpoint (why did the employer hire the employee?),
whereas the third factor considers the employee’s viewpoint (why did the employee
decide to create the work?). Unlike the first factor, the third factor is very similar
with respect to both professors and librarians. Most of the reasons for producing
scholarship are the same regardless of who is writing it—to serve a professional or
scientific community if not the broader public, to advance knowledge, to further
the author’s career, to enjoy the pleasure of research and writing, and to benefit the
author’s institution.*

126 Let’s stop for a moment to consider that last point. How does librarians’
scholarship benefit libraries? For academic librarians, the reputations of their par-
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with his supervisors do not amount to much; his employer does not exercise actual
control. The balance of factors points against the columns being made for hire.

The Tenure-Track University Reference Librarian

937 Nancy works as a reference librarian at a university library and has regular
works hours. She is on a tenure track and is required to publish scholarship to
secure tenure and retain her position. Her supervisor has stressed that librarians’
scholarship is important to the library. Prior to starting her current job, Nancy had
never considered writing an article for publication, but now publishing has become
an important goal for her.

938 Nancy writes an article about collection development for College and
Research Libraries, working mostly in her office and mostly during regular work
hours. She uses a computer provided by her employer, and she has been allowed
free use of her library’s interlibrary loan services and photocopiers. She is helped
by a student research assistant who is paid by the library. Prior to writing, she dis-
cusses her topic with her supervisor, and prior to publication, she shares a draft
with her supervisor, who suggests specific revisions. Nancy follows the suggestions
because her supervisor’s opinion of her scholarship is critical to her continued
employment.

939 For Nancy, the application of the first factor is complicated. It is clear that
her employer cares about her scholarship: if her scholarship is inadequate, she will
lose her position; moreover, her employer has provided her with substantial
resources to write her article, in particular, the provision of a research assistant. But
it could be countered that Nancy’s scholarship is what qualifies her for continued
employment, and that it is not an actual purpose of her present employment—the
actual purpose being service to patrons. On the first factor, Nancy is in the same
ambiguous position as most professors. At most, the first factor weighs somewhat
in favor of her work being made for hire.

940 As for the second factor, she has written the article mostly at work during
her regular work hours, so that factor weighs in favor of her work being made for
hire. On the third factor, Nancy never thought of publishing until she began her
tenure-track position, so it seems clear that she is motivated in part (if not mostly)
by a desire to serve her employer. Her supervisor even exercised a certain degree of
control over the article. On the whole, it appears that Nancy’s scholarship is made
for hire.

Who Owns This Article?

741 Now to answer the question posed in the title: who owns this article? Let’s
consider the four factors one at a time. First, is it the type of work | am employed
to perform? My library encourages its librarians to publish and engage in other
professional activities, but it is not a requirement for my position, and we have no
tenure track or ranking system for librarians. Although this article will be included
in my library’s online repository, the first factor weighs mostly against this article
being made for hire. Second, did I create it at work during regular work hours? Yes,
I worked on this article mostly in my office during slower periods within my regu-
lar work hours, so this factor weighs in favor of this article being made for hire.



Vol. 108:1 [2016-2] APPLYING COPYRIGHT'S WORK-MADE-FOR-HIRE DOCTRINE TO LIBRARIANS’ SCHOLARSHIP 45

Third, was | motivated at least in part to serve my employer’s interests? Yes.
Although | had mixed motives, | wrote it partly because my employer encourages
publishing and I want to enhance my employer’s reputation, even if | accomplish
that goal in only a small way. Fourth, did my employer exercise control over the
article? Although my library director reviewed the article prior to publication and
offered his comments, | chose the topic and made all the final decisions as to its
content. So the fourth factor weighs against this article being made for hire.

142 The first, third, and fourth factors put together do not give a clear answer. |
believe the second factor (time and place) is decisive here. If | had written the article
at home on my own time, | would say | own the article, but as it is, | conclude that
my article is probably made for hire, and the College of William and Mary is its
legal author. But under my employer’s intellectual property policy, any copyrights
the College owns in the scholarship of its employees are assigned to the creators.
That’s why you see the copyright notice in my own name.

Part II: Recognizing Ownership: The Practices and Policies
of Libraries and Librarians

143 Although libraries often have a strong legal basis for claiming ownership of
their librarians’ scholarship, they do not actually make these claims. To assess actual
practices and policies, | reviewed written intellectual property policies at universi-
ties that are members of the Association for Research Libraries (ARL), copyright
notices in articles authored by librarians, and submission guidelines in library
journals.

144 As expected, | found that libraries and the broader academic community
almost always recognize librarians as the owners of their own scholarship, but there
were some surprises along the way. | found several policies at ARL universities that
discriminate between librarians and faculty when it comes to recognizing copyright
ownership, and | discovered that it is not uncommon for U.S. government librari-
ans to treat their scholarship as works of the U.S. government.

Intellectual Property Policies at ARL Universities

145 Almost all major universities have responded to the work-made-for-hire
doctrine by developing written intellectual property policies that purport to alter
or clarify the default legal rules.®® Generally, these policies preserve the tradition
that authors own the copyrights to their own scholarship, regardless of what the law
would otherwise provide. But are these policies legally effective? And does their
scope include librarians’ scholarship? To get a sense of what these intellectual prop-
erty policies say, | reviewed all the policies | could find online from U.S. universities
that are members of ARL. Before discussing these policies, we should first consider
how the policies are supposed to work according to copyright law.

55. Intellectual Property Policy § 3.2, CoLL. oF WiLLiaM & MARY (Jan. 6, 2015), https://www
.wm.edu/offices/techtransfer/documents/propertypolicy.pdf [http://perma.cc/X32M-D74L].

56. | base this conclusion on my own review of intellectual property policies. See also Ashley
Packard, Copyright or Copy Wrong: An Analysis of University Claims to Faculty Work, 7 Comm. L. &
PoL’y 275, 294-97 (2002).
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146 Even if an employee’s work is within the scope of his or her employment,
it is possible for the employer and employee to alter the usual rules so that the
employee will own the copyright. This can be done in one of two ways. The first
method is set forth in section 201(b) of the Copyright Act, which provides that an
employee’s work will not be made for hire if “the parties have expressly agreed
otherwise in a written instrument signed by them.”>” The other method is to simply
transfer copyright ownership pursuant to section 204 of the Act, which requires
that the transfer be “in writing and signed by the owner of the rights conveyed.”

947 Each method has its pros and cons. If the parties opt for the section 201(b)
method, the work will not be made for hire and the employee will be the original
author and owner. However, section 201(b) requires stricter formalities than sec-
tion 204. Whereas section 204 transfers may be signed only by the transferor, sec-
tion 201(b) agreements must be signed by both parties—the employer and the
employee.* Also, section 201 (b) specifies that agreements must be made “expressly,”
a term that does not appear in section 204. Nonetheless, it is possible for a univer-
sity to create an effective intellectual property policy under section 201(b). If the
policy is incorporated into an employee’s written employment contract that is
signed by both parties, it should meet the signature requirements of section
201(b).5° To ensure that the policy qualifies as an “express agreement,” the policy
should explicitly state that the employee’s works of scholarship are not works made
for hire.

948 Although the requirements of section 204 are easier to satisfy, the result
may not be satisfactory. A section 204 transfer does not change the original author-
ship of the work; it merely transfers ownership from the original author (in this
case, the employer) to someone else (the employee). A work that has been trans-
ferred to an employee under section 204 will still be a work made for hire, albeit
one that has a new owner. This distinction matters because the Copyright Act treats
works made for hire differently from other types of works. The duration of a copy-
right normally lasts for the life of the author plus seventy years; but if the work is
made for hire, the term is disconnected from the author’s life and is set at ninety-
five years from the date of first publication.®> More important, if an author trans-

57. 17 US.C. § 201(b) (2012).

58. Id. § 204(a). Section 201(d) establishes that copyrights may be transferred, and section 204
specifies the method.

59. For a discussion of what constitutes a signature, see 1 NiIMMER & NIMMER, supra note 8,
§ 10:03[A]; 2 PATRY, supra note 13, § 5:107.

60. Laura G. Lape, Ownership of Copyrightable Works of University Professors: The Interplay
Between the Copyright Act and University Copyright Policies, 37 VILL. L. Rev. 223, 248-50 (1992).

61. Using such explicit language is the safest approach, but it may not be necessary. At least one
appellate court offers a relaxed interpretation of section 201(b). In Weinstein v. University of lllinois,
the Seventh Circuit considered a policy that stated “a professor retains the copyright unless the work
falls into one of three categories,” including one that excluded “works created as a specific require-
ment of employment or as an assigned University duty.” 811 F.2d 1091, 1094 (7th Cir. 1987). Although
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fers his rights to someone else (such as a publisher), section 203 of the Copyright
Act ordinarily gives him the right to regain ownership of the work after thirty-five
years—except that section 203 is not applicable to works made for hire.
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made for hire. Thus, the differences we see between U.S. government librarians and
their nonfederal peers is a good illustration of how law and policy intersect in
determining who actually claims (or disclaims) ownership of librarians’
scholarship.

965 In addition to searching specifically for articles authored by U.S. govern-
ment librarians, | also searched specifically for articles authored by librarians at the
eight universities whose intellectual property policies do not recognize librarians as
the owners of their own scholarship. If these universities and their librarians are
taking their own policies seriously, we should expect to see that at least some of
these librarians’ articles have copyright notices in the name of the universities. To
test this theory, | searched issues of Law Library Journal published since 2000 for
articles authored by librarians at these eight universities.®® | reviewed seventeen
copyright notices in these articles and did not find a single one that was held in the
name of a university. It seems that these universities are not enforcing the work-
made-for-hire law or their own policies.

Submission Guidelines in Library Journals

66 Library journals have reason to be concerned about who owns librarians’
scholarship. The journals all include copyright notices that routinely claim owner-
ship by the librarians or the journals. At least some of these notices must be legally
incorrect, a conclusion supported by the legal analysis in part I, as well as part II's
discussion of the deficiencies in intellectual property policies. If an article is made
for hire and the journal gets no license from the employer, the journal is infringing
the employer’s copyright by printing and distributing the article.*® The journal
would also be misleading its readers about who owns the articles, which could cre-
ate further problems if readers ask permission to make copies.

167 To see whether the journals address the possibility that submitted articles
are works made for hire, | reviewed the submission guidelines in College and
Research Libraries, Journal of Library Administration, Law Library Journal, Library
Resources & Technical Services, Reference and User Services Quarterly, and Research
Library Issues.®” I found that only the Journal of Library Administration addresses
the issue at all, and then only briefly.
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From Rome to the Restatement: S.P. Scott, Fred Blume,
Clyde Pharr, and Roman Law in Early
Twentieth-Century America”

Timothy G. Kearley™

This article describes how the classical past, including Roman law and a classics-based
education, influenced elite legal culture in the United States and university-educated
Americans into the twentieth century and helped to encourage Scott, Blume, and
Pharr to labor for many years on their English translations of ancient Roman law.
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of the twentieth century.? The new translation almost certainly will replace the
poorly received English translation by Samuel Parsons Scott (1846-1929) published
in 1932.3 In the same era, Clyde Pharr (1883-1972) led a group (which included
Justice Blume) that produced the only English translation of the Theodosian
Codex.*

92 Each of these projects required countless hours of work over many years in
the first half of the twentieth century. An observer situated in the second decade of
the twenty-first century might well wonder why these men chose to devote such
huge amounts of time to these efforts. What caused Scott, Blume, and Pharr to
dedicate so much of their lives to translating ancient Roman law into English in
that era? Were their activities related to a movement then prevalent in American
law, or was each driven solely by personal interest? Also, what equipped these men
for their arduous undertakings? How is it that three men from very different socio-
economic origins were able, and inclined, to translate difficult, ancient Latin into
English?

3 This article examines these questions and concludes that the answer to the
first two lies between the polar extremes. It suggests that although Scott, Blume,
and Pharr probably were supported and encouraged by enthusiasms then prevail-
ing in an elite segment of the American legal community—including the Restate-
ment movement—each man seems to have been motivated mainly by a sense of
personal mission and a desire to connect himself to the history of Western civiliza-
tion. As to the second cluster of queries, the article finds that despite their very
different backgrounds, Scott, Blume, and Pharr all shared a classics-oriented edu-
cation, similar to that of the American Founders, which made them value highly
the Roman legal tradition and gave them the tools for translating its laws. Few
persons in the present day would be able to undertake similar projects.

Rome and the Classical Tradition in Early American History

94 To understand why Scott, Blume, and Pharr devoted much of their lives to
translating Roman law into English, we first need to examine the role the Roman
Republic and the classical tradition played in American history from colonial times
into the early twentieth century.

2. The author of this article published Blume’s translation online in 2008 and supplied the
panel with the files it used as the basis for its new version. See generally Timothy G. Kearley, Justice
Fred Blume and the Translation of Justinian’s Code, 99 Law LiB
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95 Most of the Founders received a classics-oriented education, whether at
Latin schools or from tutors.® Colonial education for the elite was modeled on the
English grammar school, which emphasized Latin and the classics.® Hence, most
American leaders into the early 1800s could read Livy, Cicero, Justinian’s Digest,
and the like, in Latin, and they shared common cultural references.” The American
Founders culled what they deemed to be most worthy from the thought of the
founders of Western civilization and employed it in creating their new nation.2 The
American Founders were particularly enamored of the Roman Republic. Modern
students of the Constitution acquire a vague sense of this when they read the Fed-
eralist Papers
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demonstrated his own veneration of Roman heroes when, in the dire circum-
stances at Valley Forge, he staged a reenactment of Cato the Younger’s resistance to
Caesar and his death at Utica trying to save the Roman Republic.'?

Roman Law, Civil Law, and Natural Law in Early America

Uses and Sources

96 In addition to learning some Roman law as part of their classics-based edu-
cation, elite colonial and early American lawyers found Roman law, as well as
Roman-based civil law and natural law, to be of practical use in court. Roman law
was particularly relevant in admiralty cases,™® but it also was employed in the law
of mercantile suretyship, conflict of laws, and public international law.** In addi-
tion, early in American history jurists made extensive use of natural law,* which
borrowed Roman law concepts. 6

17 Moreover, the Founders and other Enlightenment thinkers were attracted to
“scientific systems” generally, and they saw Roman law as such a system. Michael
Hoeflich notes that early modern jurists were impressed by the orderly and logical
nature of the arguments made by classical jurists in Digest fragments.t” The
Founders, and others who appreciated Roman law, considered it to be ratio
scripta—reason in writing.*8

18 However, the Founders also were quite human, and they were not above
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raries. John Adams (1735-1826) was clear about this in his diary: “Few of my con-
temporary beginners in the study of law have the resolution to aim at much knowl-
edge in the civil law. Let me therefore distinguish myself from them, by the study of
the civil law, in its native languages, those of Greece and Rome.”?° Adams went so
far as to refer to ordinary practitioners making a living litigating as “petty foggers”
and “dirty dabblers in the law%

99 To gain favor with Jeremiah Gridley and other elite Boston lawyers, whose
support he knew he would need to be admitted to the Suffolk bar, Adams studied
Justinian’s Institutes and Cicero.?? Not only did this strategy succeed for purposes of
Adams’s bar admission, but it led eventually to him being asked to join as a found-
ing member of the Sodalitas law club, an association of gentlemanly Bostonian
lawyers who read Cicero, the Corpus Juris Civilis, and other classics, together.?

910 James Kent (1763-1847), judge, law professor, treatise writer, and graduate
of Yale College, used his classical education similarly.?* Although by his own admis-
sion he was “a very inferior classical scholar” while at Yale, an embarrassing encoun-
ter with his classmate Edward Livingston a few years after they graduated motivated
him to much improve his Greek, Latin, and French.?® He confessed that later, as a
judge, “I made much use of the Corpus Juris, and as the judges (Livingston excepted)
knew nothing of French or civil law | had immense advantage over them. | could
generally put my Brethren to rout and carry my point . .. %

911 As we shall see, acquiring Roman law knowledge as part of a gentlemanly
and scholarly legal education, to distinguish its holders from ordinary attorneys, is
a thread that runs through the history of Roman law in the United States into the
twentieth century. Hoeflich writes that Roman law was part of the “high legal cul-
ture” in early America.?’ Classically educated lawyers considered themselves to be
part of a “philosophical and legal profession.”23

{12 Finally, Roman law, and Roman-based civil law and natural law, flowed into
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who had lived under the civil law before immigrating to America.?® For instance,
James Wilson, a Founder, a Declaration of Independence signer, and an original
U.S. Supreme Court Justice, was born and raised in Scotland, and on account of his
Scottish heritage, he argued for an American law that was independent from Eng-
lish common law and that incorporated much natural law.%

Possible Adoption of the Civil Law in the United States
913 Contrary to what likely would be the assumption of most modern Ameri-
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915 It is impossible to know whether civil law actually might have been adopted
in the United States soon after the Revolution. However, it is clear that Roman law
and civil law had lost their appeal for most American lawyers by the middle of the
nineteenth century.® There were several reasons for this. The decade of the 1830s
marked a sea-change in American leadership, with the poorly educated populist,
Andrew Jackson, succeeding the classically educated John Quincy Adams in 1829.%°
One aspect of Jacksonian democracy was an anti-elitist sentiment that involved
lowering bar admission standards to accommodate the less educated,*® who had
either “read law” or learned it as a trade in their law office apprenticeships.** These
new lawyers could not read Greek, Latin, or French and were not inclined to favor
foreign law.*? In addition, the anti-English feeling and the antipathy to English
common law associated with it had dissipated as the Revolution and the War of
1812 receded from memory. The common law by then was less likely to be seen as
an antiquated, feudal system and more as an ancient source of rights against the
central government, whereas codes were associated with tyrannies.** Moreover, by
this time, a sufficient body of American case law and writing had developed to
obviate the need to look abroad for authority.*

Roman Law and Civil Law in the Later Nineteenth Century

116 However, Roman law and civil law continued to be of interest throughout
the nineteenth century to American jurists in the codification movement, which
began in the 1820s,*> as well as to those in the movement to replace the legal
apprenticeship system with law school education, which started around the same
time*® but took hold only much later in the century.*’

38. Reimann finds that “[a]round 1820, the die was cast against a wholesale adoption of the civil
law.” Mathias Reimann, Introduction, in THE RECEPTION OF CONTINENTAL IDEAS IN THE COMMON LAw
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The Codification Movement

917 It is hard for a modern American lawyer to fathom the intensity and impor-
tance of the codification debate. “No technical issue of law reform so agitated the
elite and academic lawyers of the nineteenth century as codification.”*® Many ordi-
nary citizens complained of the complexity of law, and progressive forces wanted to
achieve change through law, while lawyers were frustrated by the many conflicting
statutes and case law among the states.*® Jeremy Bentham (who coined the term
“codification”)® was active during the early part of this period and provided inspi-
ration for many,>! as did the French civil code of 1804.52 David Dudley Field (1805-
1894), the most prominent American codification advocate, was a New England
aristocrat who knew Latin and Greek.>® Field was well disposed toward Roman and
civil law and believed American law was at a stage of confusion similar to that of
France before Napoleon and the Roman Empire before Justinian.>* Field’s Code of
Civil Procedure was partially adopted in New York in 1846,% and it and his Code of
Criminal Procedure were enacted by many of the new western states following the
Civil War.% However, the champions of true codification, in the sense of a Code
Civil-style simplification and harmonization of law, lost to those who did not trust
legislatures and who favored the judicial discretion, and flexibility, of the common
law.>” Moreover, the codifications that had been enacted were routinely amended by
legislatures and construed like ordinary legislation by courts.5

Law School Education in the Nineteenth Century

118 Although law teaching in colleges began in the United States in the late
1700s, the first wave of law schools did not appear until the nineteenth century—
from about 1810 to 1860.%° Roman law played a significant role in the curriculum
of some of these early law schools. In the second decade of the 1800s at the Univer-

48. Konefsky, supra note 40, at 95.
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sity of Maryland, David Hoffman gave thirty lectures on Roman law,%° and Daniel
Mayes included Roman law in the Transylvania law school curriculum in the
1830s.5! Others, such as Simon Greenleaf at Harvard, used Roman law for purposes
of comparison with the common law.6? As Stein points out, the leading figures of
legal education in this period viewed the civil law “as the source of that academic
method of legal study they hoped would replace the traditional practical learning.”%
However, as has been noted above, the practice of law as a profession was under
attack in the third and fourth decades of the nineteenth century, and as a result,
many law schools closed.%

919 Still, law school education (and the legal profession) rebounded in the sec-
ond half of the century, and, again, Roman law accompanied it to a significant
extent. There were 31 law schools in the United States in 1830, 51 by 1880, 61 by
1890, and a total of 102 at the turn of the century.%® It was in the later 1800s that
many universities added law schools.®

920 The reasons for this resurgence of the bar and of university-based legal
education in the second half of the nineteenth century include the general institu-
tionalization and industrialization of life in America and an associated interest in
“scientific” progress in all areas of life,®” as well as a reform movement in law and
government that also led to the organization of the American Bar Association
(ABA) by an elite group of lawyers in 1878.%¢ Tellingly, one of the ABA's first actions
was to create the Committee on Legal Education and Admission to the Bar, headed
by Carlton Hunt, a Louisiana lawyer.%°

121 The universities in which these new law schools were taking root looked
toward continental European models, and especially to Germany, where law was
seen as a science and the prestige of the professoriate was high.”® Thus, it is not

60. Lewis C. Cassidy, The Teaching and Study of Roman Law in the United States, 19 Geo. L.J.
297, 301 (1930); see also Stein, supra
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surprising that many American law schools of the era viewed Roman law as the
paradigm of the scientific legal system they ought to teach. The 1879 Report of the
ABA Committee on Legal Education and Admission to the Bar reflected this view in
referring to “the movement everywhere observable in favor of codification and the
use of the symmetry and scientific accuracy of the Roman jurisprudence.”’* The
committee, chaired by the civilian lawyer Hunt, lauded Roman and civil law at
length” and ended by recommending that state and local bars lobby for the cre-
ation in their jurisdictions “by public authority” of law schools “whose diplomas
shall . . . be essential as a qualification for practicing law” and in which “the Civil
or Roman Law” was part of the curriculum.”

922 Absorbing Roman law also was viewed as a way of establishing law in the
United States as a learned profession, as opposed to a trade, inasmuch as it provided
a broad historical understanding of the law in its ethical, political, and economic
aspects.” Introducing Roman law into the curriculum also was often associated with
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starting in the 1890s.8° Thus, at the turn of the twentieth century, conflicting cur-
rents were sweeping through the legal profession and legal education.

Roman Law in Twentieth-Century America

124 While the legal profession and legal education were thriving in the United
States as the twentieth century began, they lacked cohesion. The elite bar and uni-
versity law schools saw law as a learned profession for gentlemen, whereas the less
affluent (who often did not have good educational backgrounds)® and the schools
that served them tended to see law more as a technical skill that could lift life pros-
pects and solve social problems. Economic interests were at stake in addition to
these philosophical ones. Friedman puts it clearly: “These evening and part-time
schools supplied the ranks of Greek lawyers, Jewish lawyers, Irish and Italian law-
yers, and other lawyers who took care of clients in immigrant communities.. ... The
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codes”*® Franklin expounded on this position at length in an article whose title
clearly states his thesis: “Restatement as Transitional to Codification.”*0t

131 Others, while not necessarily viewing the Restatements as a preliminary
stage of codification, connected them with Roman law. One writer referred to them
“as a sort of [Justinian] Digest without its statutory force,%? while an ALl member
making the same connection saw the Restatements as being more like the glossa-
tors’ annotations on the Digest.1%

932 Even the ALI officials who most stoutly denied that the Restatements were
attempts to codify connected them to Roman law. Lewis compared the “difficulty
and magnitude” of the project to the “codification and exposition of Roman law
undertaken in the reign of Justinian,”1%* while Wickersham repeated the assertion
made in the original committee report; “As a scientific, constructive legal work,
there has been nothing to compare with it, not even the work of framing the Napo-
leonic Code, since under the direction of Justinian, the Roman law was given sys-
tematic expression.”1%

133 For reasons that will be described below, it is certain that Blume was aware
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135 Hlustrative of the elite bar’s interest in Roman law in this era is the list of
notables whose endorsements Pharr gathered in 1933 for his Project for a Variorum
Translation into English of the Entire Body of Roman Law.1% Fifteen of them were
members of the American elite bar: officers or members of the ALI or of important
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connected them to the ancient Greeks and Romans and that provided them with
the basic tools they needed to translate ancient Roman laws.

Samuel Parsons Scott

937 S.P. Scott was born into a wealthy family in Hillsboro, Ohio, only ten years
after the death of Founder and fourth U.S. president James Madison, so it was to
be expected that Scott would be provided a classics-based education.** As already
has been described, a Latin grammar school education had been the sine qua non
for college-bound students, such as Madison, who were preparing for careers in the
ministry, medicine, or law, in the Colonial and early post-Revolutionary era.'*®

938 Despite some efforts to make education in the United States more practical
and to deemphasize the study of Latin and Greek, the classical curriculum of gram-
mar schools and colleges remained much the same into the first decades of the
1800s.16 Latin grammar schools gradually gave way to “academies,” which taught
Latin and Greek less intensively but that still “retained the study of Latin, and usu-
ally Greek through the medium of English.”*!" It seems that Scott attended such an
academy in Hillsboro, Ohio, before going on to earn an A.B. degree from Miami
University (Ohio), and Phi Beta Kappa honors, in 1867.118 At Miami University,
Scott’s studies were heavily weighted toward the classics; according to his college
catalog, twenty of the fifty-one required courses were on Greek or Latin literature
or history (e.g., Heroditus, Greek History, Livy, and Roman history).!'° Scott’s uni-
versity education also included training in the classical art of rhetoric, and he gave
a skillful valedictory address at his graduation.?°

Fred H. Blume

139 Blume’s background was much less privileged than Scott’s, yet he also
obtained the fundamentals of a classics-based education that made him later
believe he could translate the Justinian Codex and helped equip him to do so. He
was born in Winzlar, Germany (near Hannover), in 1875, where his parents,
Wilhelm and Caroline, owned a small forty-acre farm.*?! Friedrich, as he was chris-
tened, almost certainly attended school, for long before then German states had
mandated compulsory elementary school education.'?> While it is not known
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that he knew some French.'?® The family’s economic prospects must not have been
good, even by the standards of that place and time, for each of the three sons even-
tually emigrated to the United States.**

940 In the United States, Fred (as he became) attended rural or small-town
schools in several midwestern states while working as a farmhand.'?> He settled in
Audubon, lowa, where he graduated from high school in 1894, in a class of 13.1%
Yet he learned Latin even in that small-town high school, and he helped some of his
classmates with it.*?

941 The admission requirements of the State University of lowa (now the Uni-
versity of lowa) for the bachelors in philosophy, which Blume earned there in 1898,
prove that high school education in lowa must have been rich in the classics. It is
not known which set of requirements Blume qualified under, but both courses
included Group I, Ancient Languages. The Philosophy A Course entrance require-
ments consisted of seven or nine terms (depending on their length in the appli-
cant’s high school) of ancient languages, including Latin grammar, Caesar (four
books), Cicero (four orations), Virgil (six books) with prosody, Latin prose compo-
sition, Greek grammar, and Xenophon’s Anabasis (two books). Taking the Philoso-
phy B Course path allowed a student to substitute science or modern languages
(German or French), but B Course students still had to take fifteen credits in Latin
during their first year at the university and nine in ancient history, and in the sec-
ond year they had to pass fifteen hours of Latin or French.'?8 In short, regardless of
which set of requirements he satisfied, Blume could not have earned his degree
without having studied a significant amount of Latin, and some Greek,* and
clearly this sort of background was not uncommon among state university gradu-
ates of the era.

142 Blume, like Scott, also learned the classical art of rhetoric. Blume was a
member, and ultimately president, of a literary, or forensic, society called the Irving
Institute, which was part of the university’s Debating League whose teams engaged
in both intra- and intercollegiate debate.’*® Blume remained proud all through his
life of these endeavors.'®

123. Golden, supra note 121, at 203, 206; Frank Mantz, Audubon High School Gradu-
ates of 1957 Can Get Inspiration from Blume Story, AubusoN NEws-Guibg, May 16, 1957 (unpagi-
nated photocopy; on file with author). The types of school were the Gymnasium, Realgymnasium,
Oberrealschule, and Volksschule. CrAIG, supra note 122, at 189-90. Blume may have attended the sec-
ond or third listed, given that they taught modern languages. Id.

124. Golden, supra note 121, at 203-04.

125. 1d. at 203-05.

126. 1d. at 206.

127. Letter from Fred Blume, Justice, Wyo. Sup. Ct., to Clyde Pharr, Prof., Vanderbilt Univ.
(Dec. 28, 1943) (on file with the Wyo. State Archives); Mantz, supra note 123.

128. CATALOGUE OF THE STATE UNIVERSITY OF 10WA, lowa CiTy lowa, 1894-95, at 12-19, http://hdl
.handle.net/2027/uiug.30112076172102?urlappend=%3Bseq=16.

129. Blume’s university Greek notebooks (heavily corrected in red) are among the materia7l6EMC 0.57/Spa
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Yellow Flag Fever: Describing Negative Legal
Precedent in Citators”

Aaron S. Kirschenfeld™

This study analyzes the accuracy with which descriptions of subsequent negative
treatment are applied by online citators. A system making use of a hierarchical con-
trolled vocabulary applying these descriptions appears marginally more accurate, but
the citator’s traditional role in legal research must be reconceptualized.

Flying the Flag: An Introduction

7
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professionals bear the responsibility of questioning legal information vendors
about the accuracy of their citator products. | also offer areas of further research
for developing a more robust, rigorous literature on citators as legal research prod-
ucts. Finally, | present alternatives to traditional citators that might someday sub-
sume their functions, including citation analysis tools based on visualization or on
algorithmic extraction and presentation of subsequent negative treatment.

93 But let us start our inquiry with some first principles. The system of com-
mon law! as practiced in the United States depends on the doctrine of stare decisis,
or in adhering to precedent established in earlier cases. Judges in state appellate
courts rely on precedent from their own jurisdictions and are sometimes bound by
it, but also consider precedent from other states, which can be seen as persuasive
authority. On constitutional issues, state judges must defer to pronouncements of
the U.S. Supreme Court. Judges in federal district courts look to precedent from the
appellate court from the geographic circuit they practice within when interpreting
federal law, and to the Supreme Court as well. Precedent from other circuits may
also be persuasive. And state law precedent binds federal courts in diversity of
jurisdiction actions.? In this system of overlapping, often complex, authority,
lawyers must research and argue based on judicial precedent and its application to
their particular clients’ facts. Not only is finding precedent that supports clients’
desired outcomes necessary, however; lawyers must also find precedent that calls
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employees of the legal information vendors—to differentiate the market-leading
citators at different points in time.®

99 Perhaps the leading, albeit dated, comparison of citators (following the
introduction of KeyCite in the mid-1990s) is Taylor’s 2000 article in Law Library
Journal. He compared Shepard’s and KeyCite for three factors: completeness, cur-
rency, and accuracy. He defined accuracy as “whether the system correctly identifies
all citing opinions that have a negative effect on the validity or persuasiveness of
the cited opinion.” Because he was assessing the citator holistically, this definition
suited his purposes. But it more describes the concept of “recall” than “accuracy.”
Taylor’s study, however, supplies a framework for talking about the types of infor-
mation found in citators, and his vocabulary is discussed in this article’s section on
methodology.

910 That said, in other studies assessing the accuracy of a controlled vocabu-
lary, the term is meant as a study in the accuracy of application—for example, were
all articles about cholesterol-lowering drugs marked with one of the correct subject
terms relating to cholesterol-lowering drugs?®
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that Mart fixes on is between human-generated headnotes and algorithm-generated
headnotes, and she studies how inclusive each type of headnote is in listing cases
cited. Mart’s article does assume that the Shepard’s explanatory phrases are both
generated or selected and applied by human editors, while the KeyCite explanatory
phrases are likely generated or selected and applied algorithmically.*® But this is
merely an assumption based on a general impression of the data gathered, not on
any otherwise verifiable information. And this point will not be a focus of the article,
as it presents what is likely a distinction without a difference—the object of this
study is the explanatory phrases themselves and whether or not they are accurately
applied to the judicial disposition in a case, not how they were generated. Mart’s
conclusions ultimately echo those in earlier citator comparisons in the narrow sense:
both products are flawed, but flawed in different ways.'*

912 Some in the profession have questioned whether the companies that market
citators ought to claim that their descriptions of subsequent negative treatment
“validate” case law.'> Updating case law or checking citations is no simple task.
Regardless of what the citator claims about the treatment of a case, there will be
misapplications or gaps in coverage. Yet substantial anecdotal evidence suggests
that lawyers accept the companies’ claims about validity more or less unquestion-
ingly.® This perspective from actual lawyers adds urgency to our problem. Validity
follows from perceived accuracy, and challenges to the role and uses of citators in
attorney’s legal research will be discussed following the presentation of this study’s
results.

913 Literature about standardized controlled vocabularies, judicial precedent,
and citation indexing in general are most useful to this article’s task. Studies of law-
specific controlled vocabularies have focused on the difficult nature of selecting
terms using literary warrant—or classification based on the content of the informa-
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citators.'® And while this article is not a user study, it does aim to address this gap
in the literature.'®

914 The literature on the application of standards, specifically ANSI/NISO
Z39.19 2005, to collections has been helpful, although ultimately limited. As with
some of the studies mentioned earlier, the measure of “accuracy” is more about
consistency in application rather than correctness or perceived usefulness. The
studies of standards tend to consider issues of whether application of terms is “cor-
rect” rather than “useful.” Here, of course, we are concerned with the latter. That
said, the standard is also relatively new, meaning that there have been few substan-
tive studies on it since its publication and adoption by information professionals.
The standard itself does, however, offer methods for assessing controlled
vocabularies.

915 While the literature on Medical Subject Headings (MeSH) is well devel-
oped, it lacks relevance when applied to legal subject matter in one key respect:
medical article and citation indexing does not, at least to this point, employ judg-
ments of subsequent negative treatment.? This article might be able to shed light
on an issue not yet taken up in other professional communities—which way is best
to express when articles or hypotheses, like cases or points of law, are challenged,
distinguished, or even discredited. And while law is not a science—and American
writers in the field have to be given credit for acknowledging such, at least since the
late nineteenth century—its peculiar crucible of precedent developed through trial
and appeal can be seen as an analogue to work in more practice-oriented sciences
like medicine.

916 Finally, a look into whether “subsequent negative treatment” has itself been
satisfactorily defined is needed. In short, the literature on this topic is in one sense
quite large, but for the most part focuses on the concepts of legal change or of
“compliance,” that is, whether cases actually follow other cases, and to what
degree.?* This literature tends to come from the political science community, and
is probably not relevant here. However, compliance is a larger inclusive category for
study of the common law doctrine of stare decisis, or judicial precedent. The legal

18. For an interesting recent survey on lawyer use of information, see ALL-SIS Task FORCE
ON IDENTIFYING SKILLS & KNOWLEDGE FOR LEGAL PRACTICE, A STUDY OF ATTORNEYS' LEGAL RESEARCH
PrRACTICES AND OPINIONS OF NEw ASSOCIATES' RESEARCH SkiLLs (June 2013), http://www.aallnet.org
/sections/all/storage/committees/practicetf/final-report-07102013.pdf.

19. That said, David L. Armond & Shawn G. Nevers, The Practitioners’ Council: Connecting Legal
Research Instruction and Current Legal Research Practice, 103 Law Ligr. J. 575, 2011 Law Ligr. J. 36,
provides an interesting, if sobering, take on the difficulty of engaging practicing lawyers in a discus-
sion of legal resources.

20. Mark E. Funk & Carolyn Anne Reid, id,
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explaining negative subsequent case law treatment, 116 of the 227 Yellow Flag cases
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data. The one we are concerned with, however, is: which phrase, if any, is an accu-
rate description of subsequent negative treatment for the Target Case?

927 To analyze descriptions of subsequent negative treatment, Target Cases
having matching Citing Cases were collected, read, and assessed.?® Absent other
methods of conducting this type of analysis, this seemed most likely to yield useful,
practical results for lawyers and legal information professionals. If the most nega-
tive Citing Cases match on at least two of the citators tested, it can be assumed that
users should presume these cases present the same subsequent negative treatment.
The question here is whether a hierarchical controlled vocabulary term, like those
employed by Shepard’s, is a more accurate description of subsequent negative
treatment than the uncontrolled systems used by KeyCite.*

29. Note that the example from table 2 meets this criterion and was subject to the analysis
described below.
30.
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Results

928 In the 116-case dataset, 31 Target Cases had matching “most negative” Cit-
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Criticized by—The citing opinion disagrees with the reasoning/result of the case you are
Shepardizing, although the citing court may not have the authority to materially affect its
precedential value.

Distinguished by—The Citing Case differs from the case you are Shepardizing, either
involving dissimilar facts or requiring a different application of the law.

Overruled in part by—One or more parts of the decision you are Shepardizing have been
expressly nullified by the subsequent decision from the same court, thus casting some
doubt on the precedential value of the case you are Shepardizing.

Questioned by—The citing opinion questions the continuing validity or precedential value
of the case you are Shepardizing because of intervening circumstances, including judicial or
legislative overruling.3?

132 According to Shepard’s, the “criticized by” and “distinguished by” phrases
should be assigned the Yellow Triangle signal, meaning “caution.”® “Overruled in
part by” should be assigned the Red Hexagon signal, meaning “warning.”3* “Ques-
tioned by” should be assigned the Q in Orange Box signal, meaning “questioned.”®
“Criticized by,” “distinguished by,” and “questioned by” are considered to be “com-
mon analysis phrases.”*® Thus it can be inferred that, as common phrases, these
would likely be encountered by a researcher while he conducts legal research.

133 Seven KeyCite analytical phrases are used in describing the subsequent
negative treatment in the final seventeen cases studied: “called into doubt by,”
“criticized by,” “declined to extend by,” “declined to follow by,” “disagreed with by,”
“not followed as dicta,” and “rejected by.” As mentioned earlier, WestlawNext does
not define these phrases. The phrases, in the large dataset, appear in combination
with either a Red Flag or Yellow Flag, the only two symbols used by KeyCite. These
facts support two propositions. First, that KeyCite’s system of applying analytical
phrases to cases is not an example of a hierarchical controlled vocabulary. Second,
it will be more difficult to assess whether the phrases have been applied to cases
accurately because the definitions of the phrases are necessarily somewhat subjec-
tive.3” Words such as “disagreed”® and “doubt”3 suggest common definitions while
“dicta” is a legal term of art.* “Followed,”* “extend,”*? and “rejected”*® seem to be

32. 1d.

33. LexisNEXIS, SHEPARD’S SIGNAL INDICATORS AND ANALYSIS PHRASES AT LExis.com (2012), http://
www.lexisnexis.com/documents/pdf/20120605102055_large.pdf [http://perma.cc/YYC7-NCLM].
“Caution: Possible negative treatment indicated” is the full definition of the graphical signal.

34. 1d. “Warning: Negative treatment is indicated” is the full definition of the graphical signal.

35. 1d. “Questioned: Validity questioned by citing refs.” is the full definition of the graphical signal.

36. 1d.

37. | consulted two dictionaries in crafting the definitions that follow in this section: THE AMERI
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hybrids of words used commonly and as legal terms of art; they are therefore the
most difficult to assess. | define the seven KeyCite analytical phrases as follows:

1.

Called into doubt by—The Citing Case expresses uncertainty about the
precedential value of the Target Case.

Criticized by—The Citing Case disagrees with the reasoning or result of
the Target Case, although the citing court may not have the authority to
materially affect its precedential value.*

Declined to extend by—The judge in the Citing Case has chosen to not
increase the influence of the Target Case.

Declined to follow by—The judge in the Citing Case has chosen not to
comply, conform with, or accept the Target Case as authoritative.
Disagreed with by—The Citing Case expresses a difference of opinion or
lack of agreement with the Target Case.

Not followed as dicta—The court in the Citing Case will not accept the
Target Case as authoritative because statements in the Target Case are con-
sidered to be unnecessary to the decision in the case and therefore not
precedential.

Rejected by—The Citing Case declines to make use of reasoning from the
Target Case.

134 With these definitions in place, we may finally assess how accurately the
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136 The Citing Case, from a federal district court in the First Circuit, chooses
not to apply a particular doctrinal rule used in the Target Case, from a federal dis-
trict court in the Seventh Circuit. It fits the definition of “criticized by” and the
definition of “rejected by,” presented above. Therefore, the description of the sub-
sequent negative treatment has been accurately applied.

Table 3

Seventeen Matching “Most Negative” Cases

Target Case Name Target Case Flag Color Symbol on Classification  Classification
Citation on WLN LEX on WLN on LEX

Gregory v. United 369 F.2d 185 Yellow Qin Orange Box Criticized by  Questioned by

States

McCurdy v. Steele 353 F. Supp. 629 Yellow Red Hexagon Declinedto  Questioned by
Follow by

United States v. 487 F.2d 1197 Yellow Red Hexagon Called into Questioned by

DeCoster Doubt by

Brandenburger v. 494 F.2d 885 Yellow Qin Orange Box  Disagreed Questioned by

Thompson With by

Finley v. United States 404 F. Supp. Yellow Qin Orange Box  Disagreed Questioned by

200 With by

United States v. 542 F. Supp. 345 Yellow Red Hexagon Rejected by Criticized by

Dorfman

Melson v. Kroger Co. 578 F. Supp. 691 Yellow Qin Orange Box  Disagreed Questioned by
With by

People v. Johnson 204 Cal. Rptr. Yellow Yellow Triangle  Not Followed  Criticized by

563 as Dicta

Inre A & C Properties 784 F.2d 1377 Yellow Red Hexagon Declinedto  Questioned by
Follow by

Barber v. National 815 P.2d 857 Yellow Qin Orange Box  Called into Questioned by

Bank of Alaska

Doubt by
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937 But what about an instance from this group in which a descriptive phrase
has been inaccurately applied? Brandenburger v. Thompson, 494 F.2d 885, a Target
Case, is described in Shepard’s as “questioned by” but as “disagreed with by” in
KeyCite. Only the phrase from Shepard’s accurately describes the negative prece-
dent here:

A third exception, known as the private attorney general theory, has been recognized by
several lower courts when the expense of litigation may act as a deterrent to the bringing of
private litigation deemed necessary to enforce important public policies. See, e.g., Taylor v.
Perini, 503 F.2d 899 (6th Cir. 1974); Fowler v. Schwarzwalder, 498 F.2d 143 (8th Cir. 1974);
Brandenburger v. Thompson, 494 F.2d 885 (9th Cir. 1974); Knight v. Auciello, 453 F.2d 852
(1st Cir. 1972); Lee v. Southern Home Sites Corp., 444 F.2d 143 (5th Cir. 1971). In Alyeska
Pipeline the Supreme Court expressly disapproved the use of the private attorney general
exception in federal courts.*®

The Target Case, we can see, is included by the Citing Case as part of a string cita-
tion of cases that have been implicitly overruled by a Supreme Court case. This kind
of treatment is accurately described by Shepard’s “questioned by” phrase, but does
not match at all with what “disagreed with by,” the KeyCite term, seems plainly to
mean.

138 In the set of cases studied, eleven of seventeen, or 64.7% of descriptions of
subsequent negative treatment in Shepard’s were applied accurately as shown in
table 4. The KeyCite system applied descriptions of subsequent negative treatment
accurately in nine of seventeen, or 52.9% of cases. Neither citator applied descrip-
tions of subsequent negative treatment accurately in two of the seventeen cases, or
11.8% of the time for this set as shown in table 5. While the sample size studied is
small and no conclusions can be reached about the ultimate comparative quality of
this aspect of either citator, these data do suggest that each system describes the
actions taken in identical Citing Cases with dify
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Thomson Reuters, and the case identified as “most negative” could each present
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941 There are other indicia of accuracy in application descriptions of subsequent
negative treatment: namely, the consistency with which cases are tagged with a cita-
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Citations Service, exclusively from LexisNexis®, when it comes to validating
research?” The answer? “It’s a matter of trust.”>? Likewise, KeyCite materials tout
“West’s 125-year tradition of editorial excellence” and the company’s “leading-edge
technological expertise” in suggesting that users can “instantly verify whether a case
... is good law.”*® Of course, as Wolf and Wishart point out, these statements are
largely meaningless, if not misleading, marketing attempts to differentiate prod-
ucts.> It can be tempting to believe these kinds of statements based on the credibil-
ity of the source, not to mention the cost of the product.®® But savvy legal
researchers know—and legal research instructors profess—that there is no side-
stepping the need to read a case and use professional judgment to determine the
precedential effect of later-citing cases. Still, citators are seen as essential compo-
nents of legal research databases.®’

145 In light of this study’s results, researchers have even greater reason to doubt
the adequacy of citators’ determination. More troubling, perhaps, is the implicit
boost that some instructional texts give to citators by identifying them as a “good
starting place” or “invaluable resources.” Indeed, if the graphical signals and the
explanatory phrases cannot be trusted to be applied accurately—at best, approxi-
mately seventy-five percent of the time, or at worst, less than fifty percent of the
time—it is difficult to see how descriptions of subsequent negative treatment
would reliably set the researcher down the correct path. It could be argued that the
presence of any negative symbol or phrase is enough to alert the user that “here
there be dragons”®® and therefore, a concurrent need to read and understand the
“flagged” case before citing it.>® This argument is easily countered, however, by the
fact that not reading a case before citing it is almost certainly a violation of Rule 1.1
of the ABA Model Rules of Professional Conduct, requiring a lawyer to provide
“competent representation to a client[,]” a duty defined as consisting of, among
other things, “thoroughness and preparation.”®® So, if a tap on the shoulder from a

52. CITATION SERVICES: DEEP ANALYSIS AND UNIQUE PrRODUCT DETAILS LEAD RESEARCHERS TO
SHEPARD’S CITATIONS SERVICE AT LExis.coMm (2012), https://www.lexisnexis.com/pdf/Shep%20and%20
KCite%20Comp%20Paper.pdf [http://perma.cc/G4IV-5G2T].

53. KeyCiTe oN WEsTLAW NEXT, supra note 25.

54. Wolf & Wishart, supra note 15, at 27.

55. Bob Berring calls this the “Tinkerbell” effect. He writes: “In the Walt Disney animated feature
‘Peter Pan, Tinkerbell was a fairy. She only existed if children believed in her existence. This character,
viewed by the author at an impressionable age, stands for the classic bootstrapping of authorita-
tiveness.” Robert C. Berring, Chaos, Cyberspace and Tradition: Legal Information Transmogrified, 12
BERKELEY TECH. L.J. 189, 193 n.17 (1997). The term was later used by Mary Whisner. Mary Whisner,
Bouvier’s, Black’s, and Tinkerbell, 92 Law LigRr. J. 99, 2000 Law LIBR. J. 8. The extension of the idea to
citators specifically is my choice alone.

56. Hilke Plassmann et al., Marketing Actions Can Modulate Neural Representations of Experi-
enced Pleasantness, 105 Proc. NAT'L Acab. Sci. U.S.A. 1050, 1051 (2008).

57. Greg Lambert, Casemaker Unique Among Legal Research Providers, 89 MicH. B.J. 54, 56
(2010).

58. This phrase comes to mind because of an article on a slightly different topic in legal research.
See Peggy Roebuck Jarrett & Mary Whisner, “Here There Be Dragons”: How to Do Research in an Area
You Know Nothing About, 6 PERsP.: TEACHING LEGAL REs. & WRITING 74 (1998).

59. More appropriately, the relevant portion of the case. See Robert C. Berring, Unprecedented
Precedent: Ruminations on the Meaning of It All, 5 GReen Bac 2d 245 (2002).

60. AM. BAR Ass’N, MODEL RULES oF PROFESSIONAL ConpucT 11 (2011). This is assumed from the
work done in Bast & Harrell, supra note 5. Likewise, there are no cases specifically on point in Kris-
tina L. Niedringhaus, Ethics Considerations Related to Legal Research Practices: A Selective Annotated
Bibliography, 31 LEGAL ReFERENCE SERVS. Q. 104 (2012).



Vol. 108:1 [2016-4] DESCRIBING NEGATIVE LEGAL PRECEDENT IN CITATORS

citator, even without any further intelligible explanation, means “read the case,” the
question remains: where’s the value in that? A competent researcher will expect to
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a given case was cited, among other things. KeyCite includes graphical representa-
tions of a case’s direct procedural history, while both services include extensive lists
of Citing Cases, regardless of whether the treatments within are approving, nega-
tive, or neutral.

149 Given the change in the nature of citation analysis possible in the digital
realm and the shaky performances of both systems in accurately describing sub-
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implicit overruling problem,® the inclusion or exclusion of unpublished opinions,”
the misleading nature of certain graphical representations of precedent,’* and of
course, the inaccuracy in how symbols and explanatory phrases are used to signal
subsequent negative treatment. Additionally, it cannot be left to the information
vendors to teach how these products work,” especially if citators are being pre-
sented as tools for instantly confirming or disconfirming the validity of a point of
law in a given Target Case.

953 Beyond teaching what citators can and should do well presently, looking to
the future is necessary too. There, new tools will assume some of the traditional
citator’s functions, and market needs and competition will push WestlawNext and
LexisNexis to reimagine their current products. Startup companies already are pro-
ducing new-wave citation analysis tools based on algorithmic extraction of citation
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959 To this point, the relevant scholarly literature has been largely silent on
descriptions of negative precedent in law. Some comparisons of citators for other
factors have been done, and considerable writing by legal information professionals
has critiqued the overall trustworthiness of citators. This article addresses the gap
and provides a framework for assessing particular elements of citators. But an
important goal of scholarship in library and information science is to make con-
crete suggestions for improvement, which this article does in discussing the best use
of citators given the results of the study. Citators remain valuable tools as citation

99






101



102

ings Institute predicts that by 2025 Millennials will make up a whopping seventy-
five percent of the labor pool.?

12 Given that Millennials will eventually replace Boomers in the law library
setting, it is essential that they are ready for the job. Fortunately, we belong to a
profession known for its mentoring skills. As Michael Chiorazzi said when he
received the 2013 American Association of Law Libraries Distinguished Lecture-
ship Award at the AALL Annual Meeting, “If you are in the profession, you are by
definition a teacher and a mentor. If you aren’t, you aren't a librarian.”* In his lec-
ture, Chiorazzi recalled the essential role mentors played in his professional devel-
opment through the years.®

93 However, to be an effective trainer or mentor, a librarian must first relate to
her younger coworkers. Unfortunately, much of the material written about the
qualities of Boomers and Millennials indicates that their co-existence in an office
setting could create workplace misunderstandings rather than workplace harmony.
All people—librarians included—are inclined to pass judgment on a younger gen-
eration for lacking the same skills and virtues they imagine they themselves had at
a similar age. This trend is not new. Even what we know now as the Greatest Gen-
eration was reviled in its youth.® While the notion that younger generations are
across the board lacking can be dismissed out of hand, it is worth considering that
